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In the District Court, for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
.Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNIVERSAL MINING COMPANY,

GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY, Individually,

Defendants.

Summons.

The President of the United States of America, To

Corson Gold Mining Company, Jndson T. Web-

ster, Thomas M. Gibson, Frank H. Waskey, H.

T. Harding, The Universal Mining Company,

George F. Willey, as President of Said The

Universal Mining Company, and George F.

Willey Indi\i-dually, Greeting;
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You, and each of you, are hereby summoned and

required to appear and answer the comj^laint of

the plaintiff on file in the office of the clerk of said

court, at the city of Nome, in said District, within

thirty days from the service of this summons upon

you, or judgment for want thereof will be taken

against you; and 3"ou are hereby notified that if you

fail to answer the said complaint the plaintiff will

apply to the court for judgment, decree and relief

demanded by the complaint, a copy of which is

herewith served upon you.

Witness, The Honorable ALFRED S. MOORE,

Judge of said District Court, District of Alaska,

Second Division, and the seal of said court hereto

affixed this 14th day of July, A. D. 1906.

[Seal of Court] JNO. H. DUNN,

Clerk District Court, District of Alaska, Second

Division.

B,y Angus McBride,

Deputy Clerk.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 14th day of July, 1906, and thereafter

on the 16th day of July, 1906, I served the same

at Nome, Alaska, upon the Universal Mining Com-

pany by delivering to and leaving with George F.
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Willey, President of said company, a copy thereof,

together with a certified copy of the complaint filed

therein.

Returned this 20th day of July, 1906.

THOMAS CADER POWELL,
United States Marshal.

By Jas. J. Stokes,

Deputy.
MARSHAL'S COSTS:

1 Service $6.00

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 14th day of July, 1906, and thereafter

on the same date I served the same at Nome, Alaska,

upon Thomas M. Gibson, Frank H. Waskey and

H. T. Harding, by delivering to and leaving with

each of them a copy thereof, together with a certi-

fied cop3^ of the complaint filed therein. After due

and diligent search I was unable to find Judson T.

Webster within my district.

Returned this 20th day of July, 1906.

THOMAS CADER POWELL,
United States Marshal.

By F. A. Newton,

Deputy.
MARSHAL'S COSTS:

3 Services $18.00
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[Endorsed] : No. 1544. In the District Court for

the District of Aalska, Second Division. E. W.

Johnston, Plaitniff, vs. Corson Gold Mining Com-

pany et p.]., Defendants. Summons. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. July 20, 1906. Jno. H.

Dunn, Clerk. By , Deput.y. Thomas

R. Shepard, Attorney for Plaintiff. 2119. McB.

In tlie District Court, for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY, as President of Said

The Universal Mining Comi^any, and

GEORGE F. WILLEY, Individually,

Defendants.

Bill of Complaint.

To the Honorable ALFRED S. ^lOORE, Judge of

the District Court for the District of Alaska,

Second Division:
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The above-named plaintiff, E. W. Johnston, for

his bill of complaint against the above-named de-

fendants, Corson Gold Mining Company, Judson

T. Webster, Thomas M. Gribson, Frank H. Waskey,

H. T. Harding, The Universal Mining Company,

George F. Wille}^, as President of said The Uni-

versal Mining Company and George F. Willey indi-

vidually, respectfully alleges and shows unto your

Honor as follows, to wit:

First.

The defendant Corson Gold Mining Company at

all the times herein mentioned was, and still is, a

corporation duly created and existing under and by

virtue of the laws of the Territor}^ of Arizona, and

its j)rincipal office and place of business, as speci-

fied in its articles of incorporation, is in the city of

Phoenix, Arizona; and said corporation is entitled,

by force of due compliance on its part with the law

of the District of Alaska in that regard, to acquire

and hold property, transact business, and sue and

be sued, within the District of Alaska, and partic-

ularly within the Second Judicial Division of said

district.

Second.

The defendant, The Universal Mining Company,

prior to January 1, 1906, was, and it still is, a corpo-

ration created and existing under and by virtue of

the Statutes of the United States relating to the
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District of Columbia, and its principal office and

place of business, as specified in its charter or ar-

ticles of incorJ)oration, is in the City of Washington,

in the District of Columbia, but said corporation

also maintains an office for the transaction of its

business in said Manchester, New Hampshire ; and

said corporation is entitled, by force of due com-

pliance on its part with the law of the District of

Alaska in that regard, to acquire and hold property,

transact business, and sue and be sued, within the

District of Alaska, and particularly within the Sec-

ond Judicial Division of said District.

Third.

Prior to and on May 9, 1906, the defendant, The

Ubiversal Mining Company, was, and it still is, the

owner, by force of a deed of conveyance duly made,

executed and delivered to it by the defendant, the

Corson Gold Mining Company, dated January 17,

1906, and filed for record in the office of the Recorder

of the Cape Nome Recording District in the Dis-

trict of Alaska, on April 24, 1906, and thereupon

duly recorded and still of record in said office in

Volume 155 of Deeds, at pages 416 to 424, both in-

clusive, of an undivided one-half (I/2) interest in

all those certain mining claims and properties, sit-

uated in the Cape Nome Recording District of

Alaska, particularly described as follows, to wit:

The Three Star Fraction as the same is set forth

and described in the amended and original location
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notice thereof filed for record in the office of the

Recorder of the Cape Nome Mining District on page

455, Book 91 of the Records thereof, on the 12th

day of August, 1901;

Graham's Discovery Claim on Flat Creek, as the

same is set forth and described in the location notice

thereof filed for record in the office of the Recorder

of the Cape Nome Mining District on page 483 of

Book 82, of the records thereof;

Claun No. 6 on Cooper's Gulch, as the same is set

forth and described in the location notice thereof

filed for record in the office of the Recorder of the

Cape Nome Mining District on page 482 of Book

82 of the records thereof;

Chestnut Tundra Fraction adjoining Discovery

Claim on Wonder Creek on the north, as the same

is set forth and described in the Location notice of

said Chestnut Tundra Fraction filed for record in

the office of the Recorder of the Cape Nome Mining

District on page 83 of Book 51 of the records

thereof;

The Sunday Star Claim, to the west of and par-

allel with the claim known as Graham's Discovery

on Flat Creek, and partly adjoining on the north

Claim No. 8 on Cooper's Gulch, as the said Sunday

Star Claim is set forth and described in the location

notice thereof, filed for record in the office of the Re-

corder of the Cape Nome Mining District on page

484 of Book 82 of the records thereof.
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The title to said mining claims and properties,

held by the defendant the Corson Gold Mining Com-

pany prior to the making and delivery of its said

deed, and conveyed b}^ its said deed to the defendant

The Universal Mining Company", and thence hith-

erto held by The Universal Mining Company, was

and is a possessory mining title, by force of loca-

tions theretofore made and subsequent direct or

mesne conveyances of the respective locator's rights

to said Corson Gold Mining Company, to an undi-

vided one-half (I/2) part, as aforesaid, of each and

all of said properties; said Corson Gold Mining

Company having had prior to the making and de-

livery of its said deed, and said The Universal Min-

ing Company having thence hitherto, the legal title

to an undivided one-half (i/o) part of said Three

Star Fraction, said Chestnut Tundra Fraction and

said Sunday Star Claim, and the equitable title to

an undivided one-half (Y2) P^i'^ of said Graham's

Discovery Claim on Flat Creek and said Claim No.

6 on Cooper's Gulch.

Fourth.

On or about May 9, 1906, at Manchester, New

Hampshire, the defendant. The Universal Mining

Company, on the one part, and the plaintiff, on the

other part, duly made, executed and mutuall}^ de-

livered a certain lease or indenture in writing in

duplicate, wherein and whereby, among other
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tilings, said The Universal Mining Company, the

party of the first part therein, for and in consider-

ation of the rents, royalties, covenants and agree-

ments to be paid and performed by the plaintiff,

the party of the second part therein, agreed to and

did thereby lease, demise and let to the plaintiff

all its right, title and interest in and to the proper-

ties and mining claims thereinafter specifically de-

scribed, to wit, the properties hereinabove described

and referred to, the interest of said first part in

said properties being in said lease declared to be

one undivided one-half part of said properties, the

other undivided one-half being the property of one

Herbert Gra}^, of Oldtown, Maine, and wherein and

whereby said party of the first part, declaring that

it fully recognized the rights of its said cotenant

in the premises, granted and conveyed to the plain-

tiff, his heirs, executors, administrators and assigns,

the right of entering in and upon said mining claims

and properties, thereinafter described, for the pur-

pose of prospecting or searching for minerals in the

same, and for the further purpose of conducting

mining operations to such an extent and with such

appliances as by the plaintiff might be deemed ad-

visable, and for the further purpose of extracting

gold and other metals from said premises, and

wherein and whereby said mining claims and prop-

erties were described substantially as hereinabove
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in the tliird paragraph of this complaint set forth;

and wherein and whereby it was agreed and pro-

vided that nothing in said lease or lay should be con-

strued to grant to said lessee, this plaintiff, any ex-

clusive right to possession of the above-described

properties or any exclusive right to mine or operate

upon and extract gold therefrom, but that it was in-

tended thereby only to convey to said lessee such

rights to mine, operate and work said properties as

legally belong to a tenant in common with full respect

to the rights of said lessor's owner in coimnon in said

property; and wherein and whereby the plaintiff

agreed that he and his heirs, executors, administra-

tors or assigns, would pay, or cause to be paid, to

said party of the first part, its successors or assigns,

a sum which should amoimt to twent}^ per cent

(20%) gross of the amount of gold extracted from

said claims and jDroperties, under and by virtue of

said lease, and also covenanted and agreed that he

would i^ermit no damage to be done to said property

other than what should be necessary in conducting

mining operations thereon, and that he would col-

lect and receive twenty per cent (20%) gross out

of any gold-dust produced by said lessor's cotenant,

said Herbert Gray, in case said Herbert Gray or his

legal representatives should operate or mine any

part of said properties during the life of said lease,

and would pay over to said first party the sum of

twenty per cent (20%) gross upon all gold so pro-
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duced by said Herbert Gray or Ms representatives,

in Ms operations upon said properties, wMch should

be in full settlement of all said lessor's interest in

and to the gold so produced; and wherein and

whereby it was further agreed and provided that

all pajTuents thereunder should be due and

payable thirt}^ (30) days after any cleanup and de-

temiination of the quantit}^ and value, and also that

said first party should have at all times during

the life of said lease free access to all the workings

and operations and should have free and full right

to be present, through any representative desig-

nated by it and made known to said second party,

at all clean-ups and weighing of gold so produced;

and wherein and whereby it was also agreed and

provided between the parties thereto that the term

of said lease should be for the period of two (2)

years beginning with the 1st day of July, 1906, pro-

vided, however, that if for any reason said party

of the first part should be unable, or should refuse,

on said 1st day of July, to deliver to the plaintiff

possession of said proj)erties as contemplated in said

lease, then and in that case such delay in delivery

of possession should not work an abridgment in

the teiTQ of said lease, but should operate mereh^

to defer the date of its excution until such date

as possession might be delivered as aforesaid, and

wherein and whereby said lessor covenanted and
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agreed to use all reasonable endeavor and legal

means to put said lessee in possession of said prem-

ises on said 1st day of July, 1906, or as soon there-

after as possible; and wherein and whereby said

lessor agreed to and with the plaintiff that said

lessor would not do any act to interfere with the

plaintiff's possession of said premises as contem-

plated in said agreement, and that the plaintiff

should have full and free possession of all said less-

or's title and interest in and to said premises, sub-

ject to the limitations of co-tenancy as therein pro-

vided for, and should, subject to said limitations and

those limitations only, have full and free right and

license without let or hindrance to operate, work

and mine, or in any manner which might seem to the

plaintiff proper, extract gold or other metals from

said propert}^ the i3roduction to be and remain the

property of the plaintiff, subject only to said lessor's

royalty as therein provided and to the right of said

lessor's cotenant in said properties. The making,

execution and delivery of said lease on the part of

the defendant. The Universal Mining Company, was

duly authorized by a vote of its Board of Directors,

and said lease, in duplicate as aforesaid, was duly

executed in the name and on the part of said lessor

and under its corporate seal, hj Charles F. Nettleton

as its President, by Freeman C. Riddle, as its sec-

retary, and by H. Bertrand Hopkins, as its treas-
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urer, who then held said respective offices, and were

duly authorized as aforesaid, and was duly acknowl-

edged by said j^ersons executing the same upon said

lessor's part as such officers respectively, and was

also duly executed and acknowledged, in duplicate

as aforesaid, by the plaintiff. One of the duplicates

of said lease was thereafter filed for record in the

office of the recorder of the Cape Nome Recording

District, in the District of Alaska, on June 21, 1906,

and was thereupon duly recorded and is still of

record in said Office, in, Volume 138, of "Leases.

Lays and Options," at pages 197 to 500, both indus-

ive; and said lease ever since the execution and de-

livery thereof has been and still is in full force and

effect. A true copy of said lease, with the appended

certificates of the acknowledgment thereof, is an-

nexed to this complaint, marked Exhibit "A," and

is hereby referred to and made a part hereof.

Fifth.

On or about June 10, 1905. at said Manchester,

Xew Hampshire, one Eliot TT. Spurr, who is not now

within the jurisdiction of this Court, signed with the

words "Corson Gold Mining Co., By its President

Eliot "W. Spurr," and sealed with said company's

corporate seal, a certain purj)orted lease or in-

denture in writing, in duplicate, between said com-

pany, as the party of the first part therein, and the

defendant, Judson T. Webster, who then was and

stni is a resident of Atlanta, in the State of Blinois,
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as the party of the second part therein, wherein and

whereby, among other things, said party of the first

part purported to demise, lease and let to said party

of the second part all its right, title and interest in

and to sundry mining claims and properties in the

Seward Peninsula in the District of Alaska, and

among others each and all of those certain mining

claims and properties hereinabove in the third para-

graph of this complaint described, and which have

been since leased to the plaintiff as in the fourth

paragraph of this complaint set forth. A true copy

of said purported lease, as the same read when it was

originall}^ signed as aforesaid, is annexed to this

com.plaint, marked Exhibit ''B," and is hereby re-

ferred to and made a part hereof. Said Spurr, as

the plaintiff, is informed and believes, and therefore

charges, was not at the time when he so signed said

purported lease, the duly elected and authorized

president of said defendant Corson Gold Mining

Company, and he was not then or at any tune au-

thorized b}^ the stockholders of said company, or by

and duly elected and legal Board of Directors there-

of to execute or deliver anj^ such lease, but he so

signed the same and afterwards caused the same to

be sent to said Webster as hereinbelow set forth,

wholly without any right or authority so to do.

Said purported lease in duplicate, having been

signed and sealed as aforesaid, was thereupon sent

by mail, at the instance of said Spurr, to the defend-
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ant Webster, at said Atlanta, Illinois, with a request

to said Webster to execute the same on his part and

to return one of the duplicates thereof to the attor-

ney of said defendant Corson Gold Mining Company

at Manchester, New Hampshire, in token of his ac-

ceptance of said lease. But said Webster, upon re-

ceiving the same, and at all times thereafter, refused

to accept said purported lease as drawn and signed

as aforesaid, or to act in accordance with the temis

thereof. At some tune between his receipt of said

purported lease in duplicate, in June, 1905, and

March 16, 1906, but at what precise time the plaintiff

does not know, and is unable to ascertain, said Web-

ster, without the consent or knowledge of said Cor-

son Gold Mining Company, or of any of its officers

or representatives, erased sundr}'^ material phrases

and provisions from said purported lease and there-

by made sundry material alterations therein, and in-

serted sundrj" other material phrases therein and

thereby made further material alterations therein,

and at some time during said period, but the plaintiff

does not know and is unable to ascertain at what pre-

cise date, or whether before or after said material al-

terations were made, said Webster affixed his signa-

ture to the duplicates of said purported lease. At

some time unknown to the plaintiff but between Sep-

tember 25 and December 15, 1905, said Webster sent

one of the duplicates of said purported lease, so
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mutilated and altered by him, and so signed by him

as aforesaid, to an agent of bis in Nome, Alaska, to-

gether with a sub-lease from himself to the defend-

ant Thomas M. Gibson, of all said mining claims and

properties hereinabove in the third paragraph of

this complaint described, together with certain

other properties among the additional properties

embraced in said purported lease to said Webster,

which sub-lease included within its provisions, in

substance and effect, an assignment from said

Webster to said Gibson of the aforesaid purported

lease to the said Webster so far as concerned the

properties embraced in said sub-lease. On or about

December 8, 1905, said Webster returned the other

duplicate copy of said purported lease, so mutilated

and altered and so signed by him as aforesaid, to

said attorney of said Corson Gold Mining Company,

at Manchester, New Hampshire, together with a

letter wherein and whereby, in substance and effect,

he requested that said company consent to and ratify

said alterations made by him in the terms and pro-

visions of said purported lease, and stated that he

could not accept said lease unless said changes there-

in were made; but thereupon the stockholders of

said Corson Gold Mining Company, at a meeting of

its stockholders held in said Manchester, New

Hampshire on December 12, 1905, considered said

changes and said request that said company consent

to and adopt the same, and thereupon refused so to
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do, and unanimously voted to repudiate all said

transactions had by said Spurr with said Web-

ster and to withdraw all offers of or for

a lease to him—of all which said Webster was

duly notified by said attorney of said company

on or about December 13, 1905. Notwithstand-

ing the premises said agent at Nome of the de-

fendant Webster, at some time between September

25, 1905, and March 21, 1906, but at what precise

date the plaintiff does not know, and is unable to

ascertain, delivered to the defendant Gibson the

duplicate of said pretended lease, and the sub-lease

thereunder and assignment in part thereof which

said Webster had sent to said agent as aforesaid,

and thereupon the defendant Gibson filed said dup-

licate of said purported lease for record in the Office

of the Recorder of the Cape Nome Recording Dis-

trict, on March 16, 1906, and the same was thereupon

recorded and is still of record in said Office in Vol-

ume 138 of "Leases, Lays and Options," at page 376,

and said Gibson on said last named day also filed

said sub-lease and partial assignment for record in

said Recorder's Office, and the same was thereupon

recorded, and is still of record therein in Volume 138

of "Leases, Lays and Options," at page 391—which

pretended deliveries and records were all without

the consent or knowledge of said Corson Gold Min-

ing Company or any of its officers or representatives,
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and wholly wrongful and in fraud of the rights of

said Corson Gold Mining Company and its succes-

sors in interest and those claiming under them in

respect to the above-described mining claims and

properties. A true copy of said Webster's said sub-

lease and partial assignment to said Gibson is hereto

annexed, marked Exhibit "C," and is hereby re-

ferred to and made a part of this complaint.

Sixth.

Notwithstanding the matters hereinabove in the

fifth i:»aragraph of this complaint set forth, the de-

fendant, Thomas M. Gibson, and the defendants

Frank H. Waskey, and H. T. Harding, claiming an

interest with said Gibson by force of some assign-

ment or other transfer by him to them of his pre-

tended rights under said purported lease to and said

sub-lease from said Webster, but which assignment

or other transfer is not of record and the contents of

which the plaintiff does not know and is unable to

ascertain, entered upon said mining claims and prop-

erties hereinabove in the third paragraph of this

complaint described, in the month of May, 1906,

claiming the right so to do by virtue of said unau-

thorized and altered and void lease or purported

lease from said Carson Gold Mining Company to

said Webster and said sub-lease and assignment from

said Webster to said Gibson, but in fact having no

right or authorit}^ so to do, and began working and
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have thence hitherto been and still are working said

properties for the extraction of gold dust therefrom,

and have taken therefrom and appropriated to their

own use gold dust of a very large amount and of a

very large value, the jorecise amount whereof the

plaintiff does not know and is unable to ascertain,

but which, as he is informed and believes and there-

fore charges, considerabty exceeds the sum of twen-

ty-five thousand dollars ($25,000). Said mining

claims and properties are of very large value in the

gold deposits found thereon, but are valueless for

an}^ other use or purpose to the plaintiff or any other

person, and the defendants Gibson, Waskey and

Harding, are extracting therefrom and appropriat-

ing to their own use the gold dust found therein, upon

a large scale and as rapidly as practicable, and un-

less prevented by a judicial order from continuing

so to do they will speedily, and before the plaintiff

can enjoy his rights under his aforesaid lease of said

properties, extract all the gold dust therefrom and

leave the same barren and valueless for the purposes

of plaintiff's enjojTnent thereof under his said lease

or for any other purpose.

Seventh.

The plaintiff further alleges and shows unto Your

Honor that since the first day of July, 1906, when the

term of his said lease began, he has sought to enter

peaceably under said mining claims and properties

embraced in his said lease, and has demanded the
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possession thereof from the defendants Gibson,

Waskey and Harding, who are occupying and work-

ing the same as aforesaid, but said last-named de-

fendants have refused and still refuse to surrender

said premises to the j^laintiff or permit him to enter

thereon for the purposes of his said lease or for any

purpose; that said Herbert Gray, the cotenant of

said mining claims and properties with the plaintiff's

lessor, the defendant. The Universal Mining Com-

pany, is not in ]30ssession of said mining claims and

properties exclusively or adversely to the plaintiff or

to the plaintiff's said lessor, nor mining or operating

ujDon said properties, and does not oppose or object

to plaintiff's entering thereon and mining and oper-

ating upon the same and extracting gold therefrom

under his said lease, but is entirely ready and willing

to permit the plaintiff so to do ; that the defendants

Gibson, Waskey and Harding are accountable to the

plaintiff, by reason of the matters hereinabove set

forth, for all the gold taken from said mining claims

and properties by them on or since the 1st day of

July, 1906, or that may be taken therefrom by them

hereafter prior to the termination of the plaintiff's

lease, but the plaintiff, being excluded by them as

aforesaid from access to said premises, has no means

of ascertaining the true amount and value of the gold

which they are taking therefrom, from day to day,

or which they ma}^ hereafter take therefrom other

than the statements of said defendants themselves;
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that, as the iDlaintiff has good reason to believe aud

does believe and therefore charges, said defendants

have understated and concealed the true amount of

the gold thus far taken by them from said premises,

and have secreted and taken beyond the jurisdiction

of this Court a considerable part thereof; and that

said defendants are not nor is any of them of suffi-

cient financial res^Donsibility to be made answerable

personally for the value of the gold which they are

and will be accountable for to the plaintiff as afore-

said. And the plaintiif further alleges that said de-

fendants Gibson, Waskey and Harding have no right

or claim of right to possess or occupy said mining

claims or properties or any part thereof, or to take

any gold therefrom, other than their pretended and

baseless claim by reason of said illegal, void and

pretended lease to their said sub-lessor and assignor

the defendant Webster.

Eighth.

The plaintiff further alleges and shows unto Your

Honor that the defendant Willey, prior to the time

of making of said lease to the plaintiff by the defend-

ant. The Universal Mining Company was, and he still

is, a large stockholder, and the controlling and domi-

nant stockholder of said corporation, and that he

b'olely conducted on its part the negotiations which

resulted in the making of said lease, and made no

objection to the making thereof, but advocated and

fully assented to the same; but that, nevertheless,
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said defendant Willey, who is no^v in Nome, Alaska,

and within the jurisdiction of this Court, has of late

been and still is seeking to disparage and rej^udiate

said lease, and to injure the ijlaintiff's rights and

credit in respect thereof, and to that end he has lately

caused to be published in a newspaper regularly pub-

lished and circulated in said Nome, Alaska, and cir-

culated daily throughout the Seward Peninsula, to

wit, The Nome Gold Digger, a notice falsely stating,

in substance and effect, that the plaintiff's said lease

is of no force or validity; that, moreover, said de-

fendant Willey, who is now and for some time past

has been the President of the defendant, The Uni-

versal Mining Comi)any, has by some unjustifiable

means unknown to the plaintiff, and through deal-

ings to that end between himself in his official capac-

ity as the President of said company on the one hand

and himself individually, on the other hand, procured

a deed of conveyance from said company to himself

individually of all its assets and properties, includ-

ing the mining claims and proj)erties embraced in

the plaintiff's said lease, which deed he now holds

in his personal possession, and within his power at

any time to file for record and cause to be recorded

in the Office of the Recorder of said Cape Nome Re-

cording District, but said deed, as the plaintiff is in-

formed and believes and therefore charges, was made

not only without due authorization by the stock-
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holders and directors of said The Universal Mining

Company but wholly without consideration ; that if

said deed shall be filed for record a record thereof,

together with said defendant Willey's disparage-

ment and attempted repudiation of plaintiff's said

lease by j^ublication of the notice as aforesaid, wiU

operate to cloud and embarrass the plaintiff's title

to his lease-hold interest in said mining claims and

properties ; and that since the 1st day of July, 1906,

when the teiTQ of the plaintiff's said lease began, the

plaintiff has repeatedly demanded of said defendant

Willey as the President of the defendant, The Uni-

versal Mining Company and as its sole representative

now in Alaska, that said company and said Willey as

its President place him in peaceable i30ssession of

said mining claims and properties, in fulfilhnent of

the covenants and obligations of said lessor in that

regard as set forth in said lease, but said Willey has

failed and neglected and still fails and neglects so to

do, or to take any steps to that end, and on the con-

trary he has been and is daily negotiating and fraud-

ulently combining with the defendants, Gibson,

Waskey and Harding to leave them in the possession

and enjoyment of said mining claims and properties

under said pretended and void lease to the defendant

Webster, on some tenns upon which he, said Wil-

ley, shall reap personally substantial advantages

from so combining with said other defendants.
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Ninth.

The plaintiff further alleges and shows unto Your

Honor that the record of said pretended and void

lease to said Webster and the record of said Web-

ster's sub-lease and assignment thereunder to the

defendant Gibson constitute clouds upon the plain-

tiff's title to his leasehold interest in said premises

by force of said lease to plaintiff ; that the occuiDation

of said mining claims and properties by the defend-

ants Gibson, Waskey and Harding and their con-

tinual taking therefrom of gold in large quantity as

aforesaid and their exclusion of the plaintiff from

said premises and their refusal to permit him to have

any scrutiny or gain any direct knowledge as to the

exact quantity of gold which they are and have been

taking therefrom, constitute great and irreparable

injury to the plaintiff's rights, for the redress where-

of he has no adequate remedy at law ; that the plain-

tiff made full j)reparations, at much expense to him-

self, to mine and operate upon said mining claims

and properties upon a large scale, under his said

lease, diligently and continuously from and after

said 1st day of July, 1906; that the open working

season for mining upon said ground is a brief one,

that said claims, if the defendants Gibson, Waskey

and Harding shall be left in possession thereof and

the plaintiff shall not be granted the possession

thereof and j)ermitted to mine and operate upon the
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same during the pendency of this suit and until final

decree therein, can be and are liable to be wholly

worked out by the defendants before such a final

decree can be obtained, and left valueless for the pur-

poses of the plaintiff's said lease or for any other

purpose, and that the plaintiff will be put to large

additional expense and loss unless his mining and

operating upon said mining claims and properties,

which he is legally entitled to do by force of his said

lease, can immediately or very speedily be entered

upon and conducted ; and that unless the defendants,

Gibson, Waskey and Harding shall be forthwith re-

strained and enjoined from continuing to take gold

from said mining claims and properties and from

further exclusion of the plaintiff therefrom and the

plaintiff shall be enabled by the order or decree of

the Court herein speedily to enter upon the same and

mine and operate upon the same as authorized and

contemplated by his said lease, and the defendant

Willey, both as President of the defendant, The Uni-

versal Mining Company and individually, shall be

restrained and enjoined from further disparaging

or attempting to repudiate the plaintiff's said lease

and shall be compelled by the Court's order or decree

herein forthwith, to the utmost of his power, to ful-

fil the covenants of said lease on said lessor's part by

putting the plaintiff in peaceable possession of said

mining claims and properties as the lessee thereof,
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the plaintiff will suffer further great and irrepar-

able injury.

Wherefore, the plaintiff prays that this Honorable

Court render a judgment and decree in his favor and

against the defendants, adjudging and decreeing that

the defendant. The Universal Mining Company at

the time of the making, execution, delivery and re-

cording of its lease of the above-described mining

claims and i^roperties to the plaintiff, hereinabove

mentioned and referred to, was and that it still is the

owner of the legal possessory mining title to an un-

divided one-half part of each of those said mining

claims and properties respectively known and desig-

nated as the Three Star Fraction, the Chestnut

Tundra Fraction and the Sunday Star Claim, and

the equitable possessory mining title to an undivided

one-half part of each of those others of said mining

claims respectively known and designated as Gra-

ham's Discovery Claim on Flat Creek and Claim

No. 6 on Cooper's Gulch, that at the time of the mak-

ing and recording of said lease said corporation was

lawfully entitled to the actual and peaceable posses-

sion of each of said claims as a cotenant thereof with

said Herbert Gray, that said defendant corporation's

said lease to the plaintiff at the time of the making,

execution and delivery thereof was and still is of full

force and validitj^, and that by virtue thereof the

plaintiff on the first day of July, 1906, became, and

still remains, lawfully entitled to the possession of
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each and all of said mining claims and properties and

the use and enjoj^ment thereof for the ]3urposes men-

tioned in and contemplated by said lease but in equal

cotenancy thereof with said Herbert Gray, and as

against each and all of the defendants herein; and

further adjudging and decreeing that said pretended

lease of said described mining claim and properties

together with other properties herein described, from

the defendant Corson Gold Mining Company to the

defendant Judson T. Webster, was not lawfulh^ au-

thorized or executed by or on the i^art of said com-

pany, and was materially altered and m.utilated prior

to any delivery thereof, without the consent of said

pretended lessor the defendant Corson Gold Mining

Company, and never acquired any force or validity

and at all times was and now is null and void, that

the defendants Judson T. Webster, Thomas M. Gib-

son, Frank H. Waskey and H. T. Harding have not,

nor have any of them, acquired at any time any right

by force of said pretended lease or otherwise to the

possession of said mining claims and properties or

any thereof, or to enter thereon or occupy the same

or extract or take away any gold therefrom, or by

virtue thereof acquired any rights whatsoever, and

that the recording of said pretended lease and of the

defendant Webster's aforesaid sub-lease thereunder

and partial assignment thereof to the defendant Gib-

son, in the Office of the Recorder of the Cape Nome
Recording District in the District of Alaska, are



28 E. W. Johnston vs.

clouds and each of them is a cloud upon the plain-

tiff's title to his leasehold interest in said described

mining claims and properties by force of the afore-

said lease thereof from the defendant, The Universal

Mining Company to the plaintiff, and adjudging and

decreeing that said pretended lease to the defendant

Webster and said defendant Webster's said sub-

lease thereunder and partial assignment thereof to

the defendant Gibson be, each of them, canceled upon

the public records in said Recorder's Office ; and fur-

ther adjudging and decreeing that the entry made

upon said mining claims and properties by the de-

fendants Gibson, Waskey and Harding was in the

first instance tortious, and that their continued oc-

cupation thereof and mining and operating thereon

and exclusion of the plaintiff therefrom from and

ever since the first day of July, 1906, have been and

are tortious as against the plaintiff and without right

of authority of law, and perpetually enjoining said

three last mentioned defendants and each of them

from continuing to possess or occupy said mining

claims and properties or any part thereof or to go

upon the same, and from mining or operating there-

on or extracting or taking away any gold therefrom,

and requiring and compelling them and each of them

to yield up and surrender the possession of all said

mining claims and properties to the plaintiff, and

requiring said defendants and each of them, strictly

to account to the plaintiff for, and to deliver and pay
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over to Mm, the amount or value of all gold, gold-dust

and nuggets and other valuable minerals or other

things of value which they have or shall have ex-

tracted or taken away from said mining claims and

properties or any part thereof on and since the first

day of July, 1906 ; that such accounting and payment

may be enforced, if necessary, by appropriate fur-

ther orders and process of the Court on the foot of

such final decree; that the defendant George F.

Willey, both as President of the defendant. The

Universal Mining Company and individually, may

be enjoined in and by such final judgment and de-

cree from further disparaging or seeking to

repudiate the plaintiff's said lease, and that he

may be compelled, by such decree or by an inter-

locutory order herein, to deliver into Court any

deed or deeds now in his possession purporting

to be a conveyance or conveyances from the defend-

ant. The Universal Mining Company to himself

of its assets or any part thereof, and that any

such deed or deeds may be decreed null and void and

be canceled by the order of the Court, in so far as

the relief herein prayed for in respect to such deed

or deeds may be necessary or suitable for the protec-

tion of the plaintiff's rights in the premises; that an

accounting may be also had in favor of the plaintiff

and against the defendant, in respect to the damages

and injury which he has sustained by having been

prevented, as hereinabove set forth, from entering



30 E. W. Johnston vs.

upon said mining claims and properties leased to

him as aforesaid and enjoying and using the same as

provided for and contemplated in said lease, and

that he may be adjudged to recover the amount of

his damages, so found, from the defendants, to-

gether with his costs and disbursements by him in

and about this action most wrongfully expended and

incurred; that in the meantime, pending this action

and until the entry of a final decree herein, the de-

fendants against whom injunctions in such final de-

cree are hereinabove prayed for respectively be re-

strained and enjoined to the same effect, by a re-

straining order of the Court to be entered herein

forthwith on the plaintiff's application and to be of

force until a motion on the part of the plaintiff for a

temporary injunctional order to the same effect can

be heard and an order can be entered thereon, and

thereafter and until final decree by such a temporary

injunctional order to that effect ; that in and by such

temporary injunctional order or some other appro-

priate order to be granted and entered by the Court

herein, prior to the entry of a final decree herein and

as sjDeedily as it shall be practicable for the motion

therefor upon due notice to the defendant tobe heard

the plaintiff may be expressly permitted and author-

ized by the Court to enter upon said premises and

take possession thereof and use and enjoy the same

as provided for and contemplated in and by his said

lease, and may be placed in such possession, if neces-
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sary, by clue orders and jjrocess of the Court to that

end ; and that the plaintiff may have such other fur-

ther order, judgment or decree, or other relief, or

both, in the premises, as may be meet and agreeable

to equity.

THOMAS R. SHEPARD,
Plaintiff's Attorney,

Office Address : Golden Gate Hotel, Nome, Alaska.

United States of America,

District of Alaska,

Second Division,—ss.

E. W, Johnston, being sworn, says: I am the

plaintifi in the above-entitled action. I have heard

the foregoing complaint in said action read and am

acquainted with the contents thereof, and I believe it

to be true.

E. W. JOHNSTON.

Subscribed and sworn to before me this July 13, A.

D. 1906.

[Seal] C. L. M. NOBLE,

Notary Public, District of Alaska.

Exhibit "A."

This indenture, made this 9th day of May, 1906,

by and between the Universal Mining Company, a

corporation dulv organized and existing in the Dis-

trict of Columbia, United States of America, and

doing business in the District of Alaska, party of
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the first part, and E. W. Johnston of Seattle, Wash-

ington, Party of the second part

;

Witnesseth: That for and in consideration of the

rents, royalties, covenants and agreements to be paid

and performed bj^ the said party of the second part,

the said party of the first part has agreed to lease,

demise, and let, and does hereby lease, demise and let

to the said party of the second part all its right, title

and interest in and to the properties and mining

claims hereinafter specifically described, the interest

of the said first party herein being a one undivided

one-half part of said properties, the other undivided

one-half being the property of Herbert Gray of Old-

town, Maine; and the said party of the first part,

fully recognizing the rights of its co-tenants in the

premises, has granted and conveyed and by these

present? does grant and convey to the said second

t)art herein, his heirs, executors, administrators or

assigns, the right of entering in and upon the mining

rlaim and jDroperties hereinafter described for the

]Uirpose of i)rospecting or searching for minerals in

pame, and for the further purpose of conducting min-

ing operations to such an extent and with such ap-

1 liances as by said second party may be deemed ad-

Tisable, and for the further purpose of extracting

g Did and other metals from said premises. The min-

ing claims*, and lands above referred to are situated

I] I the Cape Nome District, District of Alaska,
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1 Jnitecl States of America, and particularly described

?s follows, to wit:

The Three Star Fraction as the same is set forth

atid descr7bed in the amended and original location

notice thereof nled for record in the office of the Re-

corder of the Cape Nome Mining District, on page

445, Book 91, of the Records thereof, on the 12th day

of August, 1901.

Graham's Discovery Claim on Flat Creek as the

same is set forth and described in the location notice

thereof filed for record in the office of the Recorder

of the Cape Nome Mining District on page 483 of

Book 82, of the records thereof.

Claim No. 6 on Cooper's Gulch, as the same is set

forth and described in the location notice thereof

filed for record in the office of the Recorder of the

Cape Nome Mining District on page 482 of Book 82

f the records thereof.

Chestnut Tundra Fraction adjoining Discovery

C^laim on Wonder Creek on the north, as the same

i 5 set forth and described in the location notice of said

Chestnut Tundra Fraction filed for record in the of-

f ce of the Recorder of the Cape Nome Mining Dis-

i rict on page 83 of Book 51 of the records thereof.

The Sunday Star Claim, to the west of and parallel

"Auth the claim known as Graham's Discovery on Flat

Creek, and partly adjoining on the north. Claim No.

8 on Cooper's Gulch, as the said Sunday Star Claim

is set forth and described in the location notice there-
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of, filed for record in the office of the recorder of the

Cape Nome Mining District on Page 484 of Book

82 of the Records thereof.

Nothing in this lease or lay shall be construed to

grant to the said lessee above-named any exclusive

right to possession of the above-described properties

or any exclusive right to mine or operate upon and

extract gold therefrom, intending only to convey to

said lessee such rights of mining, operating and

working said properties as legally belong to a tenant

in common with full respect to the rights of the

lessor's owner in common in such property; and the

said party of the second part hereby agrees that he

and his heirs, executors, administrators or assigns,

will paj^ or cause to be paid to the party of the first

part, its successors or assigns, a sum which shall

amount to twenty (20 per cent) per cent gross of the

amount of gold extracted from said claims and prop-

erties, under and by virtue of these presents, and the

said party of the second part also covenants and

agrees that he will permit no damage to be done

to said property other than may be necessary in con-

ducting mining operations thereon, and that he will

collect and receive twenty (20 per cent) per cent

gross out of any gold produced by the lessor's co-

tenant, Herbert Gray, in case the said Herbert Gray

or his legal representatives, shall operate or mine any

part of said properties dui-ing the life of this lease
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and will ]3ay over to said first party herein the sum

of twenty per cent gross uj^on all gold so produced

by said Herbert Gray, or his representatives in his

operation upon the above-described proi3erty, which

shall be in full settlement of all lessor's interest in

and to gold so produced.

All payments hereunder shall be due and payable

thirty days after any clean-up and determination

of the quantity and value, and it is also definitely

understood and agreed between the parties hereto

that the said first part shall have at all times during

the life of this lease free access to all the works and

operations and shall have free and full right to be

present through any representative designated by

said first party and made known to said second party

at all clean-ups and weighing of gold so produced.

It is also understood and agreed between the

parties hereto that the term of this lease shall be for

the period of two years beginning the first day of

July, 1906, provided, however, that if for any reason

said party of the first X3art shall be unable or shall

refuse on said first da}'" of July to deliver to the said

second part}^ herein possession of said properties

as contemplated in this lease, then, and in that case,

such delay in delivery of possession shall not work

an abridgement in the term of this lease, but shall

operate merety to defer the date of its conunence-

ment until such date as ]3ossession may be delivered
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as aforesaid. The said lessor covenants and agrees

to iTse all reasonable endeavor and legal means to put

the lessee in possession of the premises above-de-

scribed on said first day of Jul}^, 1906, or as soon

thereafter as possible.

And the said party of the first part, for himself,

its successors and assigns forever agrees to and with

the said second party that the said first party will not

do any act to interfere with the second party's pos-

session of the premises as contemplated in this agree-

ment and the said second party shall have full and

free possession of all the lessor's title and interest

in and to the premises hereinbefore described, sub-

ject to the limitations of co-tenancy as herein pro-

vided for and shall, subject to such limitations

and those limitations only, have full and free

right and license without let or hindrance to

operate, work and mine or in any manner which

may seem to said party proper extract gold or

other metals from said propert,y, the produc-

tion to be and remain the property of the said

second party, subject only to the lessor's royalty as

herein provided and the right of lessor's co-tenant

in said properties.

It is especially understood and agreed that at the

expiration of this lease the lessee shall have the right
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to remove all fixtures attached to the property under

and by virtue of this lease, they to be at all times

before and alter removal the exclusive j)roperty of

the lessee herein. All said fixtures to be removed

within a reasonable time after the expiration of this

lease.

It is also understood and agreed that no rent or

royalty or money shall become due or payable here-

under nor shall lessee or his assigns be bound to pay

the said lessor any rent, royalt}^ or money upon any

gold produced or extracted by Herbert Gray, lessor 's

co-tenant as aforesaid, or his representatives or as-

signs, until said lessee hereunder shall have been put

into full possession of lessor's right, title and in-

terest in and to aforesaid properties, free from any

alleged lease, or any enciunbrance whatsoever, which

payment shall continue only so long as the lessee shall

remain in the quiet possession of said leased premises

and shall be operating hereunder.

It is also understood and agreed that nothing here-

in shall bind the lessee to operate said properties to

any extent, except such as by said lessee may be

deemed advisable.

In testimony whereof the parties to these presents

have interchangeably set their hands and seals, the
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Universal Mining Company by its x)roper officers

hereunto duly authorized, the day and year as above

written.

[Corporate Seal]

THE UNIVERSAL MINING COMPANY,
By CHAS. F. NETTLETON,

Pres.

FREEMAN G. RIDDLE,

Sec.

H. BERTRAND HOPKINS,
Treas.

E. W. JOHNSTON. [Seal]

Signed, sealed and delivered in the presence of

:

D. W. PERKINS,
To Universal Mining Co.

J. O. LESMERISES,

OLIVER E. BRANCH,
To E. W. J.

JOS F. GOULD,
To E. W. Johnston.

State of New Hampshire.

Hillsborough,—ss.

May 9, A. D., 1906.

Then personall}^ appeared the above-named Chas.

F. Nettleton, President, Freeman F. Riddle, Secre-

tary, and H. Bertrand Hopkins, Treasurer, to me

known and known to me to be the persons and officers

above-described, and acknowledged the foregoing in-

strument to be the voluntary act and deed of the
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above-named Universal Mining Company by them

represented.

Before me,

[Notarial Seal] DAVID W. PERKINS,
Notary Public.

Commonwealth of Massachusetts.

Suffolk,—ss. May 10, A. D. 1906.

Personally appeared the above-named E. W.

Johnston and acknowledged the above instrmnent by

him signed to be his free act and deed.

Before me,

[Notarial Seal] GEORGE S. FOSTER,
Notary Public.

It is understood that the word '

' representative
'

' in

the foregoing, in connection with the name of Her-

bert Gray, means and includes '

' assigns.
'

'

(Signed) E. W. JOHNSTON.

'

Exhibit ''B."

This indenture made and executed this tenth day

of Jime, 1905, by and between the Corson Gold Min-

ing Company, a corporation duly organized under

the laws of the State of Arizona, the party of the

first part, and Judson T. Webster, at Altanta, in the

County of Logan in the State of Illinois, party of the

second i^art:

Witnesseth, that for and in consideration of the

rents, covenants and agreements to be paid and per-

fomied by the said j)arty of the second part, the said
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party of the first part has agreed to lease, demise, and

let, and does hereby demise, let and lease to the said

party of the second part all its right, title and interest

in and to the following described premises and placer

mining claims in the District of Alaska, United

States of America, and more particularly described

as follows, to wit:

Commencing at an initial stake where a copy of

notice of location is posted, thence running 330 feet

to stake No. 1: thence running 1,320 feet upstream

to stake No. 2 ; thence running 660 feet to stake No.

3; thence running 1,320 feet downstream to stake

No. 4; thence running 330 feet to initial stake and

place of beginning, which claim is known as No. 5

Above Discovery on the Bluestone Elver.

Also the following described premises and T)lacer

mining ground

:

Commencing at an initial stake of Placer Min-

ing Claim No. 10, thence easterlj^ 300 feet to stake

No. 2; thence 300 feet north to stake No. 3; thence

west 300 feet to stake No. 4; thence south 300 feet

to stake No. 5, being the initial stake. This claim is

known as Fraction Below Nos. 9 and 10 on Dease

Creek, being about 700 feet fraction between 8 and 9

on Dease Creek.

Also the following described placer mining claims

and ground

:

All the certain placer mining ground and premises

described as folUows : Commencing at an initial stake
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rimnmo; 1,320 feet westerlv downstream thence nortli-

erly 330 feet to center end stake; thence northerly

330 feet to corner stake ; thence easterly 1,320 feet to

corner stake; thence southerly 660 feet to initial

stake and place of beginning, situated on the Blue-

stone Eiver. This claim is known as Xo. 13 Below

Discovery on Bluestone River.

Also the following described premises in jDlacer

mining ground:

Conmiencing at an initial stake, thence running-

easterly 330 feet to stake Xo. 1; thence southerly

1,320 feet to stake Xo. 2 ; thence westerly 660 feet to

stake Xo. 3 ; thence northerly 330 feet to stake Xo 1

;

thence easterly 330 feet to initial stake, which said

claim is known as Xo. 3 or Xo. 5 Above Discovery,

situated on Quartz Creek, a tributary of Dease Creek.

Also the following described premises and placer

mining ground

:

Beginning at the initial jDost and stone monument

from which Pyramid Peak bears 68° 15' E. rock-

head of Skookum bears S. 10" W. ; thence in a north-

edly direction 5,280 feet along the line of the Lizzie

Association Claim to the northeast corner Xo. 9;

thence easterly 1,320 feet to northeast corner Xo. 11

from which Pyramid Peak bears S. 60= 00' E.;

thence 5,280 feet in a southerly direction and parallel

to the west line to the southeast comer Xo. 19 ; thence

westerly 1,320 feet to point of beginning, which said

claim is located on the left limit of Skookum Gulch
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oj)posite Creek Claim No. 9 and contains 160 acres,

being Eight Claims Association Group No. 1 on Skoo-

kum.

Also the following described premises and placer

mining ground

:

Beginning at the initial stake and stone monument

identical with the Arctic Mining Association initial

post; thence north 61° 15' west 660 feet to northwest

corner No. 2 identical with southwest corner Arctic

Mining Association Claim; thence south 28° 45' west

5,280 feet to southwest corner No. 12; thence 61° 15'

east 1,320 feet to the southeast corner No. 14 ; thence

north 28° 45' east 5,280 feet to northeast corner No.

19; thence north 61° 15' west 660 feet to initial post

or point of beginning. This claim is situated on the

left limit of Skookum Gulch and is opposite Creek

Claim No. 9 and contains 160 acres, being known as

Eight Claims Association Group No. 2 on Skookum.

Also the following described premises and placer

mining ground:

Beginning at an initial stake, thence running in a

westerly direction 330 feet to stake No. 1; thence

1,320 feet in a southerly direction to stake No. 2;

thence 660 feet in an easterly direction to stake No.

3 ; thence 1,320 feet in a northerly direction to stake

No. 4; thence 330 feet to an initial stake and place

of beginning. This claim is known as Claim No.

1 on June or Jim Creek, a tributary to Dease Creek.
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Also the following described premises and placer

mining ground:

Beginning at the initial stake and rmming west-

erly 330 feet to stake No. 1 ; thence 1,320 feet north-

erly to stake No. 2 ; thence 660 feet to stake No. 3

;

thence 1,320 feet to stake No. 4 ; thence 330 feet west-

erly to an initial stake. This claim is known as No.

3 Above Discovery on Nugget Gulch, a tributary

to Euby Creek.

Also the following described premises and placer

mining ground

:

Beginning at the initial stake and running 330 feet

in a southwest direction to southwest corner stake

No. 2! thence 1,320 feet up stream in a northwest

direction to northwest corner of stake No. 3 ;
thence

660 feet across northeast corner stake No. 4 ;
thence

320 feet in a southeast direction to southeast corner

stake No. 5 ; thence 330 feet to initial stake. This

claim is known as No. 3 on the South Fork of Treas-

ure Gulch, a tributary to Gold Run.

Also the following described premises and placer

mining ground

:

Commencing at the initial stake and notice, thence

660 feet southerly to stake No. 1 ; thence 550 feet

easterly to stake No. 2; thence 660 feet northerly to

stake No. 3 ; thence 550 feet westerly to initial stake

and place of beginning. This claim is known as

Lucky Bench Claim upon the left limit of a fraction
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on Creek Claim Number Four between Nos. Four

and Five above on Gold Run, a tributary of Blue-

stone River.

Also the following described premises and placer

mining ground

:

Commencing at this, the initial stake, thence run-

ning 1,320 feet in an easterly direction to stake No.

2, thence 660 feet in a northerly direction to stake No.

3; thence 1,320 feet in a westerly direction to stake

No. 4; thence 660 feet in a southerly direction to in-

itial stake at place of beginning. Said claim is

known as No. 2 Below Discovery and also as "Elva"

Claim on Erickson Creek, a tributar}^ of Fair View.

Also the following described premises and X3lacer

mining ground

:

Conmiencing at this initial stake, thence running

1,320 feet in a southerly direction to stake No. 2;

thence 660 feet in an easterly direction to stake No.

3; thence 132 feet in a northerlv direction to stake

No. 4 ; thence 660 feet in a westerly direction to initial

stake or i^laee of beginning. Said claim is known as

Claim "Good Hope" on the Home Stake or Stewart

Creek, a tributary to Fair View, and is bounded on

the north by A. D. Erickson 's claim. All the fore-

going properties being situated in what is known as

the Port Clarence Recording District, District of

Alaska.

Also the following described premises and placer

mining ground: Situated in the District of Alaska
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in the Kougrock or Kugruk Mining District, now

known as the Kougrock or the Kugruk Recording

District.

Commencing at an initial stake, thence running

1,000 feet up stream in a northerly direction to stake

No. 2 ; thence westerly 330 feet to stake Xo. 3 ; thence

westerly 330 feet to stake Xo. 4; thence southerly

3,000 feet to stake Xo. 5; thence easterly 660 feet to

initial stake. Said claim is known as Xo. 24 on Alder

Gulch, a tributary to the Kougrock River.

Also the following described premises and placer

mining ground

:

Commencing at an initial stake and running thence

1,000 feet northerly up stream; thence running 330

feet in an easterly direction to stake Xo. 2; thence

easterly 330 feet to stake Xo. 3; thence southerly

1,000 feet to stake Xo. 4; thence westerly 330 feet to

center end stake Xo. 5 ; thence westerly 330 feet to the

initial stake or place of beginning. Said placer

mining claim is known as Xo. 25 on Alder Creek or

Alder Gulch, a tributary of the Xorth Fork of the

Kougrock River.

Also the following described premises and placer

mining ground :

Four hundred feet from initial stake in a westerlv'

direction to stake Xo. 1 ; thence 1,000 feet in a south-

erly direction to stake Xo. 2; thence 660 feet in an

easterly direction to stake Xo. 3; thence 1,000 feet

in a northerly direction to stake Xo. 4; thence 260
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feet to the initial stake. This claim is known as the

Olive Claim, situated on Quartz Creek, a tributary

of the Kougrock Eiver.

Also the following described premises and placer

mining ground

:

Commencing at the initial stake, thence 400 feet

in a westerly direction to stake No. 1; thence 1,000

feet in a southerly direction to stake No. 2; thence

400 feet to lower center stake in an easterly direction

;

thence 26 feet to stake No. 3 ; thence 1,000 feet in a

northerly direction to stake No. 4 ; thence 26 feet to

the initial stake. This claim is known as No. 11 on

Quartz Creek.

Also the following described premises on placer

mining ground:

Three hundred and thirty feet in a southerly direc-

tion to stake No. 1 from initial stake; thence up

stream 1,000 feet to stake No. 2 in an easterly direc-

tion ; thence 660 feet in a northerly direction to stake

No. 3; thence 1,000 feet in a westerly direction to

stake No. 4 and 330 feet to initial stake. This claim is

known as No. 41 on the North Fork of Kougrock

River above the mouth.

Also the following described premises of placer

mining ground:

Commencing at this location stake and running

1,000 feet in a southerly direction; thence 660 feet in

an easterly direction ; thence 1,000 feet in a northeast-

erly direction; thence 660 feet back to the place of
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beginning. This claim is known as No. 71 Above

Nelson's Discovery on Kougrock River.

Also the following described x^remises and placer

mining ground:

The claim kno^Ti as No. 72 Above Nelson's Dis-

covery on Kougrock River.

Also the following described premises and placer

mining ground:

Commencing at this location notice and running'

1^000 feet in a northwesterly direction ; thence 660 feet

in a southeasterly direction; thence 1,000 feet in a

southwesterly direction; thence 660 feet in a north-

westerly direction to the place of beginning. This

claim is known as No. 15 Taylor Creek.

Also the following described premises and placer

mining ground

:

Commencing at this location notice and running

1,000 feet in a northeasterl}^ direction; thence 660

feet in a southeasterly direction ; thence 1,000 feet in

a southwesterly direction ; thence 660 feet in a north-

westerly direction back to the place of beginning.

This claim is known as No. 3 on Kit Creek.

Also the following described placer mining claim

:

One thousand feet up the stream and 330 feet on

each side of the stream known as Dome Creek, a

tributary of June or Jim Creek in the Kougrock

Mining District. This claim is known as No. 1

Dome Creek. All of said foregoing claims being in

the Kougrock Recording District of Alaska. All of
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the said foregoing claims being the same claims con-

veyed to the Mineral Land Company, a corporation

dulv organized under the laws of the State of New

Hampshire, by divers parties and by Jolm W. Cor-

son, and by said Mineral Land Company conveyed to

the said party of the first part. Said deeds to the

said Mineral Land Company being recorded at

Teller, Alaska, Book 47, page 114, and in the Koug-

rock Recording District, Vol. 29, at page 144.

Also all the right, title and interest which the said

party of the first part has at law or in equity in the

following described premises and placer mining

ground

:

No. 1 opposite Discovery on Anvil Creek. No. 1, 2,

3 and 4 on Eureka Creek, and Nos. 1, 2 and 3 on Blind

Gulch on Dry Creek in the Nome Recording District.

Also all the right, title and interest which the said

jDarty of the first part has in and to the following

mining claims and properties in the Kougrock Min-

ing District of Alaska, more particularly described

as follows

:

No. 13 above the mouth on Arctic Creek.

No. 8 on North Fork Creek.

No. 1 Above Discovery on Eureka Creek.

No. 2 American Gulch.

No. 2 on Brown's Creek.

No. 3 on Dome Creek.

No. 1 Goose Creek.

No. 3 on Jim Creek.
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No. 45 on Taylor Creek.

No. 1 on Rock Creek.

No. 1 Below Discovery on the Left Fork of Harris

Creek.

No. 1 on Magnet Creek.

No. 1 Fritz Creek.

No. 6 above the mouth of Coarse Gold Creek.

No. 12 from the mouth of Arctic Creek.

No. 7 Eureka Creek.

No. 42 Taylor Creek.

No. 5 Above Discovery on Harris Creek.

No. 4 above the mouth of Coarse Gold Creek.

No. 20 above the mouth of Arctic Creek.

No. 48 on Tajdor Creek.

No. 3 below on Harris Creek.

No. 3 above the mouth of Coarse Gold Creek.

Also all the right, title and interest which said

party of the first part has in and to of the certain

ditch constructed or in process of construction by

A. H. Moore and George H. Walker, the same being

22,400 feet in length, running from the mouth of

Waterfall Creek on Last Chance Creek to Pioneer

Gulch, together with all pipe lines, water rights and

licenses, easements and franchises appertaining and

appurtenant thereto and the hydraulic plant in con-

nection therewith.

Also Discovery Mining Claim and No. 1 Below and

No. 1 Above Pioneer Gulch; Bench Mining Claims

Nos. 1, 2 and 3; Pioneer Gulch Discovery Mining
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Claim on Concord Gulch ; Mining Claim No. 1 Below

and No. 1 Bench on Eureka Creek ; Discovery claim

on Mascot Gulch ; Little Jessie Claim on Snake River

at foot of Pioneer Gulch ; Association Claims known

as Pittsburgh, Alleghany, East Liberty, and Home-

stead, all in the Cape Nome Recording District in the

District of Alaska.

Also all the right, title and interest to the premises

and placer mining ground and of the machinery of

whatever sort that is erected thereon or used in con-

nection therewith on what is known as the Wonder

Property in the Cape Nome Recording Precinct, Dis-

trict of Alaska, meaning and intending to convey all

the right, title and interest which said party of the

first iDart has in and to any property of whatsoever

nature in said Alaska, whether the same is or is not

particularly described in this indenture.

To have and to hold the same to the said lessee, the

said Judson T. Webster, his heirs, executors, admin-

istrators, successors and assigns, for and during the

full term of twenty years from the date hereof, under

the covenants, conditions and agreements hereinafter

set forth to be performed by the above-named lessee.

And the said party of the first part for itself-, its

successors and assigns, covenants with the said party

of the second part, his successors and assigns, that he

may occupy the premises hereby leased during the

term aforesaid peaceably and quietly free from all

claims and demands of any person claiming through
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said party of the first part by any act of said party

of the first part subsequent to the date hereof.

And the said party of the first part for itself,

its successors and assigns further agrees to and

with the said second party, his successors and assigns

that the said party of the first part will not do any

further act to interfere with the possession of the

foregoing described premises after the date hereof,

and that he, the said second party shall have full and

free possession of all the premises hereinbefore de-

scribed and shall have full and free right and license

without let or hindrance to operate, exploit work,

mine or in any manner which may seem proper to

the said second party, extract gold or other precious

metal from said mining property at his own expense

as hereinafter provided, and the products and profits

thereof are to be and to remain the property of the

said party of the second part, subject to a payment

of 25 per cent as hereinafter provided; meaning

thereby to grant and give unto the said second party,

his successors or assigns all the rights of every name

and nature as to operating or working said properties

which said first party now or shall ever possess.

The consideration for this lease is that said Web-

ster shall out of his own money pay off and satisfy

any and every claim, mortgage, lien, attachment or

indebtedness of any kind or description which E. W.

Johnston, of Nome, Alaska, or his assigns now has or
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at any time ever had or may have against this Com-

pany or its said property, and to develop and work

said properties at his own expense and in good faith

to their fullest capacity, paying to this company 25

per cent of the net annual production from the work-

ing of said claims and properties ; it being stipulated

and pro\ided that no moneys paid by said Webster

and no other things done or to be done by him shall

be in any way a claim or obligation on his part

against said party of the first part or its said prop-

erties; and it being further stipulated that if said

Webster, party of the second part, shall not work

said claims and properties, as aforesaid, then and in

such an event said lease shall become null and void

at the option of said company without any entry

upon the said properties or other act to be done by it,

the said party of the first part. And it being further

stipulated and provided that said party of the second

part shall keep books of account showing the ex-

penses and receipts incident to the working of said

properties and shall annually settle with the presi-

dent of the company, said party of the first part, at

such time as may be agreed uj)on between said presi-

dent and said Webster.

And said party of the second part hereby agrees to

pay off any and every claim, mortgage, lien, attach-
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ment, or indebtedness of any kind or description

which E. W. Johnston of Nome, Alaska, or his as-

signs, now has or at any time ever had or may have

against this company or its said properties of said

payment can legally be made and accomplished in the

same way that said Company might do and respect

to the premises ; and said Webster agrees to develop

and work said properties at his own expense in good

faith to their fullest capacity, and agrees to pay to

the said party of the first part 25% of the net annual

production from the working of said claims and

properties ; and agrees further to hold said party of

the first part harmless from any liability on account

of any indebtedness contracted by him in working

and developing said properties or on account of any

moneys expended by him for that or any other pur-

pose in respect to said properties.

And said Webster further agrees to keep books of

account showing all the expenses and receipts inci-

dent to the working of said properties, and to make

an annual settlement with the president of said Cor-

son Gold Mining Company as hereinbefore provided.

In testimony whereof the said parties here here-
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unto interchangeably set their hands and seals this

day and year first above written.

[Corporate Seal]

CORSON GOLD MINING COMPANY,
By its President,

ELIOT W. SPURR.

JUDSON T. WEBSTER.

In the presence of

:

Witnesses to signatures of E. W. S.

:

LOUIS E. WYMAN, Manchester, N. H.

GEORGE G. TENNY, West Derry, N. H.

Witness to J. T. W. signature

:

THOS. J. SELBY.

State of New Hampshire,

County of Hillsborough,—ss.

Manchester, June 10, 1905.

Personally appeared the above-named Corson

Gold Mining Company, by Eliot W. Spurr, its presi-

dent, duly authorized, to me known and known to

me to be the president of said company and acknowl-

edged the foregoing lease to be the voluntary act and

deed of said comi3any.

[Notarial Seal] Before me
LOUIS W. WYMAN,

Notary Public in and for the State of New Hamp-

shire, Residing at Manchester, New Hampshire.
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State of Illinois,

County of Logan,—ss.

Atlanta, July 15, 1905.

Personally appeared before me the above-named

Judson T. Webster to me kno^Ti and acknowledged

the foregoing lease to be the voluntary act and deed

of said Judson T. Webster.

[Notarial Seal] E. W. MONTGOMERY,
Notary Public,

My Conunission Exj)ires.

Exhibit "C."

This indenture made and executed this twenty-

fifth day of September, 1905, by and between Judson

T. Webster, of Atlanta, in the County of Logan in the

State of Ilinois, the party of the first iDart, and T.

M. Gibson, of Nome, Alaska, party of the second

part

;

Witnesseth: That for and in consideration of the

rents, covenants and agreements to be paid and per-

foiTQed, by the said party of the second part, the said

party of the first part has agreed to lease, demise and

let, and does hereby demise, let and lease to the said

party of the second part, all his right, title and in-

terest in and to the following described premises and

placer mining claims, in the District of Alaska,

United States of America, described as follows, to

wit,
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No. (1) One Opposite Discovery on Anvil Creek, be-

ing on the right lunit; Three Star Fraction, on the

west banli of Flat Creek, located August 10th, 1901,

by Chas. Mitchell, notice of location of which was re-

corded in volume 91, page 45 records of said district

Graham's Discovery on Flat Creek, located Jan. 1st,

1901, by J. C. Graham, notice of location of which is

recorded Jan. 4th 1901 ; No. (6) Six on Cooper Gulch,

located Jan. 4th, 1901, by J. C. Graham, Recorded in

volume 82, page 482.

Chestnut Tundra Fraction, on Wonder Creek, lo-

cated by Chas. Mitchell, July 5, 1900, recorded in vol-

ume 51, page 83.

Sunday Star on Cooper Gulch, located by Chas.

Mitchell Jan. 1st, 1902, recorded in volume 82, page

484.

No. (1) on Blind Gulch, located May 24th, 1899, by

Henry Gumm, recorded in volume 12, page 30.

No. 2 on Blind Gulch, located by Thos. Hughs,

May 30th, 1899, recorded in vol. 12, page 84.

No. (3) on Blind Gulch, located April 1899, re-

corded in vol. 27, page 164. )

Also all those certain placer mining claims com-

X^rising what is known and designated as the Snake

River Group of claims ditch, and water rights, as fol-

lows, viz:

Discovery, No. (1) Below and No. (1) Above on

Pioneer Gulch.
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Bench Claims Nos. (1), (2) and (3) on left limit

of Pioneer Gun Gulch.

No. (2) Bench on right limit Pioneer Gulch.

No. (3) Bench opposite No. 1 Above on Pioneer

Gulch, left limit; Discovery Claim on Concord

Gulch

;

Discovery Claim on Little Mascot Gulch.

No. (1) Below and No. (1) Bench on Left Limit of

Eureka Gulch off No. (1) Below Discovery on Eu-

reka Gulch.

Also Discovery Claim on Eureka Gulch.

Little Jessie Claim on Snake River at the front of

Pioneer Gulch.

Association claims containing 160 acres each

known as Pittsburgh.

''Alleghany," "East Liberty" and "Homestead"

and "Kumwas."

The exterior boundaries of these claims are as fol-

lows : Commencing at a point about 1,000 feet north

of the mouth of Concord Gulch, and running west one

mile, south one mile, east one mile, thence north one

mile, to pliace of beginning

;

Together with what is known as the Corson Gold

Mining Co.'s Ditch used in connection with said

above-described properties, said ditch being 22,400

feet long from Last Chance Creek opposite Water

Fall Creek ; to Pioneer Gulch

;

Together with all water rights, easements, and ap-

purtenan'^.es, rights of way etc., thereunto belonging

;
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also the hydraulic pipe line, giants, gates, and all ma-

terial, equipment and appurtenances thereunto be-

longing or in anywise appertaining to the said hy-

draulic mining plant now onPioneer Gulch and vicin-

ity, belonging to said party of the first part by reason

of lease from the Corson Gold Mining Company.

To have and to hold, all and singular the said prem-

ises, together with all the machinery, appurtenances

and privileges thereunto incident. The said lessee,

T. M. Gibson, party of the second part, and to his

heirs and assigns for and during the full term of

twenty years from the tenth day of June, 1905.

Under the covenants, agreements and conditions

hereinafter set forth to be performed by the above-

named lessee, and the said party of the first part, for

himself, his successors and assigns, covenants with

the said party of the second part, his successors and

assigns that he may occupy the premises hereby leased

during the term aforesaid, peaceably and quietly,

free from all claims and demands of any reason

claiming through said party of the first part by any

act of said party of the first i3art, subsequent date

hereof, and the said party of the first part for Imn-

self, his successors and assigns, further agrees to and

with the said the second party, his successors and

assigns, and the said party of the first part will not

do any act to interfere with the possession of the

above described premises, and that he, the said sec-

ond party, shall have full and free j^ossession of all
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the premises hereinbefore described, and shall have

full and free right without hindrance to operate, ex-

ploit, work, mine, or in any manner which may seem

proper to the said second party, extract gold or other

precious metal from said mining property, at his own

expense, as hereinafter provided, and the products

and profits hereof are to be used and to remain the

property of the said party of the second part, sub-

ject to a payment of 30% as hereinafter provided,

meaning hereby to grant and give unto the said sec-

ond party, his successor or assigns, all the rights of

every name and nature as to operating or working

said properties which said first party now possesses.

The consideration of this lease is that the said

Gibson shall out of his own money pay off and sat-

isfy any and every legal claim, mortgage, lien, attach-

ment, or indebtedness of any kind or description

which E. W. Johnson, of Nome, Alaska, or his as-

signs, now has or ever had against the Corson Gold

Mining Co. or its said j)roperties, and to develop

and work said properties at his own expense and in

good faith to the best of his ability, pajdng to Jud-

son T. Webster 30 per cent of the net annual produc-

tion of working said claims and properties, it being

stipulated and provided that if said Gibson, party of

the second part, shall not work said claims and prop-

erties as aforesaid, then and in such an event said

lease shall become null and void at the option of said
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party of the first part, and it being further stipulated

and agreed, that at the signing of this lease by the

party of the second part, the said Gibson shall pay

over to A. F. Wright of Nome, Alaska, for Judson

T. Webster the sum of $2,000, said amount to be de-

ducted out of the first year's rental of 30 per cent.

And it being further stipulated and provided that

said party of the second part shall keep books of ac-

count, showing the expenses and receipts incident to

the working of said claims and properties, and shall

annually settle with Judson T. Webster, said party

of the first part, at such time as may be agreed upon

between said Webster and Gibson.

And said Gibson, party of the second part, hereby

agrees to pay off any and every claim, mortgage lien,

attachment, judgment, or indebtedness of any kind

or description, which E. W. Johnson, of Nome, Alas-

ka, or his assigns, now has, or at any time ever had,

against the Corson Gold Mining Company or its

properties if said payment can legall}^ be made and

accomplished in the same way that said company

might do in respect to the properties and premises;

and said Gibson, the party of the second part, still

further agrees to pay or tender to any other i^erson

or persons, any legal claim, attachments, judgments

which said other person or persons may rightfully

have or hold at the time or date hereof against said

Corson Gold Mining Companj^ in Alaska; and any

and all such claims so paid by said Gibson, party of
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the second part, to any person or persons except E.

W. Johnston or his assigns, shall be deducted from

said 30 per cent rental during the first two years of

this lease, such claims so paid, subject to the approval

of Judge Reed of Nome, Alaska.

And said Gibson agrees to develop and work said

properties at his own expense, and in good faith to

the best of his ability and agrees to pay to said party

of the first part of 30 per cent of all the net annual

production from the working of said claims and

properties ; and agrees further to hold said party of

the first part harmless from any liability on account

of any indebtedness contracted by said Gibson in

working said properties or on account of any moneys

expended by him for that or any purpose in respect

to said properties.

And said Gibson further agrees to keep books of

account showing all the expenses and receipts inci-

dent to the workings of said properties, and to make

annual settlement with the said Webster as hereinbe-

fore provided.

In testimony whereof, the said parties have here-

unto interchangeably set their hands and seals this

day and year first above written,

JUDSON T. WEBSTER,
T. M. GIBSON.

In presence of:

C. H. TURNER,
A. J. DALY.
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State of Illinois,

County of Logan,—ss.

Town of Atlanta, September 25tli, 1905.

Personally appeared before me the above-named

Judson T. Webster, to me known, and acknowledged

the foregoing lease to be his voluntary act and n P his

own free will.

[Notarial Seal] R. F. QUISEXBERRY.

State of Illinois,

Logan County,—ss.

I, X. F. Beidler, Clerk of the County Court in and

for said county, do hereby certify that R. F. Quisen-

berry is an acting notary public in and for said

county and state aforesaid, duly commissioned,

sworn and authorized to act, and that his said com-

mission bears date of April 27th, A. D. 1903, and liis

said conmiission will expire April 26th, A. D. 1907;

and that full faith and credit is due to all of his offi-

cial acts.

In testimony whereof I have hereunto set my hand

and affixed this official seal of the said county court,

this 30th day of April, A. D. 1903.

[County Seal] X. F. BEIDLER,

R.

Clerk of the County Court.
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United States of America,

District of Alaska,—ss.

On this 3d day of March, A. D. 1906, personal!}^

came before me, Alfred J. Daly, a notary public

in and for said District of Alaska, the within-named

T. M. Gibson, to me personally known to be the iden-

tical person described within and who executed the

within instrument, and acknowledged to me that he

exocuted the same freely for the uses and purposes

thorein mentioned.

Witness my hand and seal this 3d day of March,

191)6.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.

Filed for record March 21, 1906, 11 :50 A. M.

[Endorsed] : No. 1544. In the District Court for

the District of Alaska, Second Division. E. W.

Johnston, Plaintiff, vs. Corson Gold Mining Com-

pany, et al.. Defendants. Complaint. Filed in the

office of the clerk of the District Court of Alaska,

Second Division, at Nome. Jul. 14, 1906. Jno, H.

Dunn, Clerk. By , Deputy. Thomas R.

Shepard, Attorney for Plaintiff. McB.
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In the District Court for the District of Alaska, Sec-

ond Division.

IN EQUITY.

No. 1541.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. Hx\RDING,

THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY, Individually,

Defendants.

Motion for Preliminary Restraining Order.

Now conies the plaintiff in this action, and moves

the Court

—

'

';: Ef^^
First, for the entry forthwith of a restraining or-

der herein, restraining and prohibiting the defend-

ants, Thomas M. Gibson, Frank H. Waskey and H. T.

Harding, and each of them, from continuing to pos-

sess or occupy the mining claims and properties de-

scribed in the third paragraph of the plaintiff's com-

plaint and embraced in the plaintiff's lease pleaded

in the fourth paragraph of said complaint, or any

i)art thereof, and from going upon the same, and
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from mining or operating thereon or extracting or

taking away any gold therefrom, and also restraining

and prohibiting defendant George F. Willey, both as

president of The Universal Mining Company and

individually, from further disparaging or seeking to

repudiate the plaintiff's said lease, and from filing

for record in the office of the recorder of the Cape

Nome Recording District, District of Alaska, or else-

where, or otherwise parting with the possession of,

any deed or deeds now in his possession, purporting

to be a conveyance or conveyances from the defend-

ant The Universal Mining Company to himself of its

assets or any part thereof and fixing a time and

place at which there shall be a hearing before the

Court of this motion so far as concerns the further

orders herein moved for, and prescribing the service

of this motion and the accompanying papers, and of

notice of such hearing, upon those of the defendants

against whom such further orders are moved for

;

Secondly, for a further order, to be granted and

entered upon the hearing of this motion therefor

after due notice to the defendants Gibson, Waskey,

Harding and Willey, both as President of the Uni-

versal Mining Company and individually, as may be

prescribed in the preliminary restraining order here-

inabove moved for, temporarily enjoining said last-

named defendants and each of them, respectively,

pending this action and until the entry of the final
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decree herein, or imtil the further order of the Court

in the premises, to the same effect and in the same

terms as they shall have been restrained and prohib-

ited by such preliminary restraining order as is here-

inabove moved for

;

Thirdly, that, either by a clause in such temporary

injimctional order as is hereinabove moved for, or by

a separate order to be granted and entered, upon due

notice to the defendant, at the same time therewith or

as soon thereafter as the Court shall deem proper,

the plaintiff be expressly permitted and authorized

by this Court to enter upon said premises embraced

in his said lease and take possession thereof, and to

use and enjoy the same as provided for and contem-

plated in and by his said lease, and be placed in such

possession, if necessary, by such further orders or

process of the Court to that end

;

Fourthly, for such other or further interlocutory

order or relief, or both, in the premises, as the Court

may deem proper.

This motion is based on the siunmons and com-

plaint in this action and on the affidavits, hereto at-

tached and to be herewith served, of E. W. Johnston,

the plaintiff in this action, and John W. Corson, to-

gether with the affidavits of the defendant Judson

T. Webster and Eliot W. Spurr and Louis E. Wy-

man, mentioned in said Corson 's affidavit and thereto

attaclied as exhibits and is made upon the ground
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shown therefor in said complaint and affidavits.

Dated July 14, 1906.

THOMAS R. SHEPARD,
Plaintiff's Attorney.

In the District Court for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON

T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNIVERSAL MINING COMPANY,

GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY, Individually,

Defendants.

Affidavit of E. W. Johnston.

United States of America,

District of Alaska,

Second Division,—ss.

E. W. Johnston, being duly sworn, says

:

I reside in Nome, Alaska, and am the plaintiff in

the above-entitled action, and I make this affidavit
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in support of the motion on my x^art, to be filed here-

with, for a restraining order and a temporary injunc-

tional order herein, and for such other relief as in

said motion is set forth. The negotiations for my

lease upon which the complaint in this action is based

were conducted by me in person, during the spring

of 1906, at Boston, Massachusetts, with the defend-

ant George F. Willey as the representative of the

Universal Mining Company in said negotiations, and

with the assistance of John W. Corson of Nome,

Alaska, who acted as the intermediary between Mr.

Willey and myself and who drafted and re-drafted

said lease until it was framed to the satisfaction of

both parties thereto. Said lease was very deliber-

ately considered by Mr. Wille^y in behalf of The

Universal Mining Compam^, and immediately prior

to and at the time when the lease, fully executed and

acknowledged on the part of said company, was de-

livered to him, Mr. Willey expressly stated to me and

to Mr. Corson that the making and execution thereof

had been fully and legally authorized by a vote of

the Board of Directors of said company.

After obtaining said lease and before returning to

Nome in June, 1906, I made preparations to mine

and operate ujjon the premises embraced in said

lease during the open working season of the year

1906, and to that end I purchased and shipped to

Nome boilers and hoists and other appliances for use
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in miniag said ground, and employed and induced to

come to Xome, Alaska, a com]3etent miner to act as

my foreman in charge of said work, and also a cook

for the camp to be set up by me on said groimd for

carrying on said work, and in this and other ways

I incurred and laid out large exj^enditures for the

purpose of working said ground under said lease;

and for that purpose I also purchased and shipped to

Alaska a large quantity of lumber and about two

thousand dollars' worth of provisions and camp outfit

to be used. All these purchases and exi)enditures

made by me, and my employment of said foreman and

said cook, were for the sole x^urpose of working said

groimd under said lease, and I have no other use for

said material, outfit and supplies or for the services

of said men than in the working of said groimd un-

der said lease, and by having been ^Drevented hither-

to, since the beginning of the tei-m of my said lease

on the first day of July, 1906, from entering upon

said ground and beginning the working thereof for

the extraction of gold therefrom. I have been put

to large expense and loss, and will be ^\\t to much

further expense and loss, far exceeding the simi of

Five Thousand dollars, if I shall not be able to en-

ter upon and work said ground mider my said lease

during the open working season of the year 1906,

altogether independently and apart from my thus

being unable to extract gold therefrom, and apart

from the value of the use of said gold during the
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period during which I shall be prevented and delayed

from taking the same from said groimd.

I have read the affida^dt of E. W. Spurr which, ap-

pended to an affidavit of John W. Corson, is hereby

attached and to be filed herewith, and I am ac-

quainted with the contents of said affidavit. During

the spring of the year 1906 I had several conversa-

tions with said Spurr, in which he detailed to me the

history of the pretended lease from the Corson Gold

Mining Company to Judson T. Webster, mentioned

in my comi)laint herein, and stated and declared the

facts relative thereto to be in all respects substan-

tially as he has set forth and stated the same in his

said affidavit.

During the early autumn of the year 1906 the de-

fendant Judson T. Webster was in Nome, Alaska,

and I there had several conversations with him, in

the course of which he stated to me, in substance, that

he was not willing to accept and would not accept the

proposed lease from said Corson Gold Mining Com-

pany to himself,—referring to said pretended lease

mentioned in my complaint herein,—as the same had

been drafted and sent to him.

E. W. JOHNSTON.

Subscribed and sworn to before me this July 14,

1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public, District of Alaska.
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In tJie District Court for the District of Alaska,

_...,. , . Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,
FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY as President of said

The Universal Mining Compan}^, and

GEORGE. F. WILLEY individually.

Defendants.

Affidavit of John W. Corson.

United States of America,

District of Alaska,

Second Division,—ss.

John W. Corson, being sworn, says

:

I reside in Nome, Alaska, and I make this affidavit

in support of the motion on the part of the plaintiff

in the above-entitled action, to be filed herewith, for

a restraining order and a temporary injunctional

order herein, and for such other relief as in said

motion is set forth. I have been since it organized
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one of the stockholders of the Corson Gold Mining

Company, and I know personally that the persons

who acted as a board of directors of said company

in imdertaking to authorize the making and execution

by Eliot W. Spurr, as the president of said comj)any,

of the alleged lease to Judson T. Webster mentioned

in the complaint herein, were wholly other and differ-

ent persons than those named in the articles of in-

corporation of said company as the first board of

directors thereof, and that at no time prior to July 1,

1905, was any meeting of the stockholders of said

company ever called to be held in or held in Phoenix,

Arizona, the place named in the articles of incorpora-

tion of said company as its office and principal place

of business, or elsewhere within the Territory of

Arizona, under the laws of which Territory the said

corporation was organized, for the election of a

board of directors of said company as the successors

of the original board of directors so named in its

articles of incorporation, and that prior to said July

1, 1905, no board of directors in succession of said

original board was ever elected or attempted to be

elected by the stockholders of said company at any

meeting held anywhere within the limits of the Terri-

tory of Arizona. No notice of any meeting to be held

anj^where within the limits of the Territory of

Arizona for that purpose or for any other purpose

was ever served upon me or other stocldiolders of

said company prior to July 1, 1905. I also know
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personally that said Eliot W. Si^urr was not the

person elected by the original board of directors as

the president of said company, nor was he the person

elected by said board as the vice-president of said

company.

During the winter and spring of 1906 I personally

saw, at different times, said Judson T. Webster, said

Eliot W. Spurr, and Louis E. Wyman, the attorney

of said comx^any who had acted as such in the prepar-

ation of said alleged lease, and at the instance and

request of the defendant Willey and myself each of

said parties made an affidavit setting forth in detail,

so far as within his knowledge, the history of said

pretended lease and of the transactions and cor-

respondence attending the same. Said several affi-

davits, after having been so j)repared and made by

the respective affiants, were by them entrusted to me,

and the same are attached to this my affidavit, said

affida^dt of said Webster being marked Exhibit ''A,"

and said affidavit of said W;^^nan being marked Ex-

hibit "B," and said affidavit of said Spurr being

marked Exhibit "C," and they are hereby referred

to and made a part of this affidavit.

I participated throughout in the negotiations

leading up to and cuhninating in the making, execu-

tion and delivery of the lease from the Universal

Mining Company to E. W. Johnston upon which said

Johnston's complaint in this action is based, and

acted as an inteimediary between the parties to said
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lease in the course of said negotiations, and drafted

and repeatedly re-drafted said lease until its pro-

visions were entirely satisfactory to both parties,

whereupon said lease was executed, in triplicate orig-

inals, on the part of said company by Chas. F.

Nettleton, its then president, and by its secretary and

its treasurer, and on the part of said Johnston by

himself personally. Throughout said negotiations

the defendant George F. Willey solely conducted the

same on the part of said company, and when said

lease was re-drafted in its final form, as afterwards

executed, it was in form and substance entirely to

said Willey 's satisfaction and that of his and said

company's counsel one Oliver Branch, to whom it

was submitted, as they expressly stated repeatedly,

and said Willey thereupon took the same to said

Nettleton, the company's president, and procured

the same to be executed by the said Nettleton and the

other officers of said company, and then brought the

triplicate originals of said lease so executed, back to

said Johnston and myself, whereuiDon they were exe-

cuted by Johnston and mutually delivered; and at

that time said Willey rej)resented and expressly

states to me and said Johnston in my presence that

he had caused a meeting of the board of directors of

said The Universal Mining Company to be called

and held for the exi3ress purpose of authorizing the

making and execution of said lease on its jDart, and

that at said meeting a resolution of said board of di-
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rectors had been duly adopted so authorizing the

same.

On July 6, 1906, there was published in the Nome

Daily Nugget, a daily newspaper regularly published

in Nome, Alaska, and circulated through said city

and the "Seward Peninsula," a notice, a true copy

whereof, clipi)ed from said j^aper, is next herein-

below set forth, to wit

:

"Notice to whom it may concern, that lease exe-

cuted by Charles F. Nettleton, president of Universal

Mining Co., to Elias W. Johnston of the Three Star,

Chestnut tundra and Sunday Star, No. 6 Cooper's

gulch and Graham's discovery, is not binding upon

said company, July 5, 1906."

On the evening of said day on which said notice

was published in said newspaper I saw and read the

same in a copy of said newspaper, and shortly there-

after I met the defendant George F. Willey, and in-

quired of him whether or not said notice had been

published at his instance, in response to which

inquiry he acknowledged that he had caused said

notice to be published. Said Willey has also stated

to me, within the past ten days, that he holds in his

personal possession deeds from the defendant The

Universal Mining Company conveying to himself,

all its property and assets including the mining

claims mentioned in the plaintiff's lease set forth in

the complaint herein. Said Willey has also repeat-

edly stated to me, and from his statements and other
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information derived by me from various sources I

have reason to believe and do believe, that he holds

the controlling interest in the stock of said The Uni-

versal Mining Company, and that its board of direc-

tors and its officers are holding their respective posi-

tions and take and have taken and are prepared at

any time to take official action in the same on any

matters relating to said company, wholly at his in-

stance and according to his desire ; and I have good

reason to believe and do believe that, in point of fact,

the directors and officers of said company other than

said Willey, who is now the president thereof, are

mere figureheads, wholly under his domination as to

their official action.

JOHN. W. CORSON.

Subscribed and sworn to before me tliis July 13,

1906.

[Notarial Seal] C. L. M. NOBLE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Exhibit **A."

State of Illinois,

County of Cook,—ss.

Affidavit of Judson T. Webster.

I, Judson T. AVebster, County of Logan, State of

Illinois, do hereby certify and affirm that on the

day of , 1905, I entered into negotiations

with the Corson Gold Mining Company, said Com-
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pany acting by and through its President, Elliott W.

Spurr, and its Attorney, Louis E. Wyman, for the

leasing from said Company of its mining property in

Alaska, including especially the five claims constitut-

ing what is known as the Corson Gold Mining Com-

pany, Wander Creek property. That on or about the

10th day of July, 1905, as a part of said negotiations,

said Corson Gold Mining Company forwarded to me

at Atlanta, Illinois, executed lease in duplicate parts

or drafts of the proposed lease, which said copies

were duly received by me at said Atlanta. That very

shortly, thereafter, to wit, on or about the 15th day

of July, 1905, I left Atlanta for Nome, Alaska, and

took with me both said documents. That in the con-

sideration of the leases pro]3osed to me as aforesaid

after due consideration of the same I made the fol-

lowing changes in the terms as proposed to me by

the said company, to wit: I erased the words ''or

ever may have" by inking or crossing them out and

the words ''fullest capacity" by inking or crossing

them out and for the latter two words I substituted

by interlineation the words "to the best of his

ability." References had to the original documents

hereto attached marked Exhibit "A" and made a

part hereof, as to the changes above named; that

thereafter and the date whereof affiant is unable to

fix definiteh^, but stated prior to December, 1905,

after said changes were so made hy erasure and in-
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terlineation affiant affixed his signature to the docu-

ment so changed and after his return from Nome in

September, 1905, notified said Corson Gold Mining

Company of his proposed changes and returned one

of the original docmnents to said company asking its

assent to and acceptance of said proposed changes.

That on or about the 15th of December, 1905, affiant

received from the Corson Gold Mining Company

notice of its refusal to consent to the changes so pro-

posed. That affiant further says that much corre-

spondence has taken place between him and the said

Corson Gold Mining Company and the Universal

Mining Company, successor to the Corson Gold Min-

ing Company, in relation to this lease and the changes

proposed by affiant and that there never has been at

any time to date, any assent or agreement on the part

of either of the above-named companies to the said

proposed changes and the lease as proposed by them

has never been at an}?^ time accepted by me. Affiant

further says that he has read and heard read the affi-

davit of Louis E. Wyman attached hereto, marked

Exhibit "B" and made a part hereof and that the

statements contained therein are true to the best of

his knowledge and belief, with a single exception

that according to affiant's memory that when he re-

turned the copy of the proposed lease to the com-

pany for its assent to the changes he did not say that

he refused to act under said lease unless he was

given a deed. According to the best memory of the
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affiant the affiant simply requested the adoption of

the changes by him proposed or that he be given a

deed thereof. That in explanation of the statement

referred to in the affidavit marked Exhibit '^B," affi-

ant admits that subsequent to this time in corre-

spondence with the Universal Mining Company he

stated that he refused to act unless the changes were

made in the lease. Affiant further says that he has

heard read the affidavit of Elliott W. Spurr, marked

Exhibit "C" and made a part hereof, and that the

statements herein contained are true according to his

best knowledge and belief.

JUDSON T. WEBSTER.
Witness

:

JOHN W. CORSON.

EDWARD E. KELLEHER.

State of Illinois,

County of Cook,—ss.

Personally appeared the above-named Judson T.

Webster, to me known and known to me to be the

person named in the foregoing affidavit, and made

oath that all matters of fact stated in the foregoing

affidavit by him subscribed are within his personal

knowledge, and that the same are true.

[Notarial Seal] Before me

EDWARD E. KELLEHER,
Notary Public.
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Exhibit "A."

Duplicate Original—For Corson Co.

This identure made and executed this tenth day of

June, 1905, by and between the Corson Gold Mining

Company, a corporation duly organized under the

laws of the State of Arizona, the party of the first

part, and Judson T. Webster, of Atlanta, in the

county of Logan in the State of Illinois, party of the

second part

:

Witnesseth, that for and in consideration of the

rents, covenants and agreements to be paid and per-

formed by the said party of the second part, the said

party of the first part has agreed to lease, demise and

let, and does hereby demise, let and lease to the said

party of the second part all its right, title and inter-

est in and to the following described premises and

placer mining claims in the District of Alaska,

United States of America, and more particularly de-

scribed as follows, to wit:

Commencing at an initial stake where a copy of

notice of location is posted, thence running 330 feet

to stake No. 1; thence running 1,320 feet upstream

to stake No. 2 ; thence running 660 feet to stake No. 3

;

thence running 1,320 feet downstream to stake No. 4

;

thence running 330 feet to initial stake and place of

beginning, which claim is known as No. 5 Above Dis-

* -overy on the Bluestone River.

Also the following described premises and i^lacer

mining ground

:
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Commencing at an initial stake on Placer Mining

Claim No. 10, thence easterly 300 feet to stake No. 2

;

tlience 300 feet north to stake No. 3 ; thence west 300

feet to stake No. 4 ; thence south 300 feet to stake No.

5, being the initial stake. This claim is known as

Fraction Below Nos. 9 and 10 on Dease Creek, being

about 700 feet fraction between 8 and 9 on Dease

Creek.

Also the following described placer mining claims

and ground

:

All that certain placer mining ground and i:>rem-

ises described as follows: Commencing at an initial

stake running 1,320 feet westerly down stream;

thence northerly 330 feet to center end stake ; thence

northerly 330 feet to corner stake ; thence easterly

1,320 feet to corner stake; thence southerly 660 feet

to initial stake and place of beginning, situated on

the Bluestone River. This claim is known as No.

13 Below Discovery on Bluestone River.

Also the following described premises in placer

mining ground

:

Commencing at an initial stake, thence running

easterly 330 feet to stake No.l ; thence southerly 1,320

feet to stake No. 2 ; thence westerly 660 feet to stake

No. 3; thence northerly 1,320 feet to stake No. 4;

thence easterly 330 feet to initial stake, which said

claim is known as No. 3 or No. 5 Above Discovery,

situated on Quartz Creek, a tributary to Dease Creek.



82 E. W. Johnston vs.

Also the following described premises and placer

mining ground

:

Beginning at the initial post and stone monument

from which Pyramid Peak bears 68° 15' E. rock-

head of Skookum bears S. 10° W. ; thence in a north-

erly direction 5,280 feet along the line of the Lizzie

Association Claim to the northwest corner No. 9;

thence easterly 1,320 feet to northeast corner No. 11

from which Pyramid Peak bears S. 60° 00' E. ; thence

5,280 feet in a southerly direction and parallel to the

west line of the southeast corner No. 19 ; thence west-

erly 1,320 feet to point of beginning, which said claim

is located on the left limit of Skookum Gulch oppo-

site Creek claim No. 9 and contains 160 acres, being

Eight Claims Association Group No. 1 on Skookum.

Also the following described premises and placer

mining ground

:

Beginning at the initial stake and stone monument

identical with the Arctic Mining Association initial

post; thence north 61° 15' west 660 feet to northwest

corner No. 2 identical with southwest corner Arctic

Mining Association Claim; thence south 28° 45' west

5280 feet to southwest corner No. 12; thence 61° 15'

east 1320 feet to the southeast corner No. 14 ; thence

north 28° 45' east 5,280 feet to northeast corner of

No. 19; thence north 61° 15' west 660 feet to initial

post or point of beginning. This claim is situated on

the left limit of Skookum Gulch and is opposite

Creek Claim No, 9 and contains 160 acres, being
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known as Eight Claims Association Group Xo. 2 on

Skookiun,

Also the following described premises and placer

mining ground:

Beginning at an initial stake, thence running in a

westerly direction 330 feet to stake Xo, 1 ; thence 1,320

feet in a southerly direction to stake Xo. 2; thence

660 feet in an easterly direction to stake No. 3 ; thence

1,320 feet in a northerly direction to stake Xo. 4;

thence 330 feet to an initial stake and place of begin-

ning. This claim is known as Claim Xo. 1 on Jime or

Jim Creek, a tributary to Dease Creek.

Also the following described premises and placer

mining ground

:

Beginning at the initial stake and riuming west-

erly 330 feet to stake Xo. 1 ; thence 1,320 feet north-

erly to stake Xo. 2 ; thence 660 feet to stake Xo. 3

;

thence 1,320 feet to stake Xo. 4 ; thence 330 feet west-

erly to an initial stake. This claim is known as Xo.

3 Above Discovery on Xugget Gulch, a tributary to

Ruby Creek.

Also the following described premises and i^lacer

mining ground

:

Beginning at the initial stake and running 330 feet

in a southwest direction to southwest corner stake

Xo. 2 ; thence 1,320 feet up stream in a northwest di-

rection to northwest corner of stake Xo. 3 ; thence 660

feet across northeast corner stake Xo. 4 ; thence 1,320
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feet in a southeast direction to southeast corner stake

No. 5 ; thence 330 feet to initial stake.

This claim is knoT\Ta as No. 3 on the South Fork of

Treasure Gulch, a tributary to Gold Run.

Also the following described premises and placer

mining ground

:

Commencing at the initial stake and notice, thence

660 feet southerly to stake No. 1 ; thence 550 feet east-

erly to stake No. 2 ; thence 660 feet northerly to stake

No. 3; thence 550 feet westerly to initial stake and

place of beginning. This claim is known as Lucky

Bench Claim upon the left limit of a fraction on

Creek Claim Number Four between Nos. Four and

Five Above on Gold Run, a tributary of Bluestone

River.

Also the following described premises and placer

mining ground:

Commencing at this, the initial stake, thence run-

ning 1,320 feet in an easterly direction to stake No.

2; thence 660 feet in a northerly direction to stake

No. 3; thence 1,320 feet in a westerly direction to

stake No. 4 ; thence 660 feet in a southerly direction to

initial stake at j^lace of beginning. Said claim is

known as No. 2 BeloAV Discovery and also as "Elva"

Claim on Errickson Creek, a tributary of Fair View.

Also the following described premises and placer

mining ground

:

Commencing at this initial stake, thence running

1,320 feet in a southerly direction to stake No. 2;
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thence 660 feet in an easterly direction to stake No. 3

;

thence 1,320 feet in a northerly direction to stake No.

4; thence 660 feet in a westerly direction to initial

stake or place of beginning. Said claim is known as

claim *'Good Hope" on Home Stake or Stewart

Creek, a tributary to Pairview, and is bounded on the

north by A. G. Erickson's claim. All the foregoing

properties being situated in what is known as the

Port Clarence Recording District, District of Alaska.

Also the following described premises and placer

mining ground ; situated in the district of Alaska in

the Kougrock or Kugruk mining district now known

as the Kougrock or Kugruk mining district:

Commencing at an initial stake, thence running

1,000 feet up stream in a northerly direction to stake

No. 2 ; thence westerly 330 feet to stake No. 3 ; thence

westerly 330 feet to stake No. 4; thence southerly

1,000 feet to stake No. 5 ; thence easterly 660 feet to

initial stake. Said claim is known as No. 24 on Al-

der Gulch, a tributary to the Kougrock Elver.

Also the following described premises and placer

mining ground

:

Commencing at initial stake and running thence

1,000 feet northerly up stream; thence running 330

feet in an easterly direction to stake No. 2; thence

easterly 330 feet to stake No. 3; thence southerly

1,000 feet to stake No. 4 ; thence westerly 330 feet to

center end stake No. 5 ; thence westerly 330 feet to the

initial stake or place of beginning. Said placer min-
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ing claim is known as No. 25 on Alder Creek or Alder

Giilcli, a tributary of the North Fork of the Koug-

rock Biver.

Also the following described premises and placer

mining ground:

Four hundred feet from initial stake in a westerly

direction to stake No. 1 ; thence 1,000 feet in a south-

erly direction to stake No. 2 ; thence 660 feet in an

easterly direction to stake No. 3 ; thence 1,000 feet in

a northerly direction to stake No. 4 ; thence 260 feet

to the initial stake. This claim is known as the Olive

Claim, situated on Quartz Creek, a tributary of the

Kougrock River.

Also the following described premises and placer

mining ground:

Coimnencing at the initial stake, thence 400 feet in

a westerly direction to stake No. 1 ; thence 1,000 feet

in a southerly direction to stake No. 2; thence 400

feet to lower center stake in an easterly direction;

thence 26 feet to stake No. 3 ; thence 1,000 feet in a

northerly direction to stake No. 4 ; thence 26 feet to

the initial stake. This claim is known as No. 11 on

Quartz Creek.

Also the following described premises and placer

mining ground

:

Three hundred and thirty feet in a southerly direc-

tion to stake No. 1 from initial stake; thence up

stream 1,000 feet to stake No. 2 in an easterly direc-

tion; thence 660 feet in a northerly direction to stake
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No. 3; thence 1,000 feet in a westerly direction to

stake No. 4 and 330 feet to initial stake. Tins claim

is known as No. 41 on the North Folk of Kougrock

River above the mouth.

Also the following described premises and ]3lacer

mining ground

:

Commencing at this location stake and running

1,000 feet in a southerly direction ; thence 660 feet in

an easterly direction; thence 1,000 feet in a north-

easterly direction ; thence 660 feet back to the place

of beginning. This claim is known as No. 71 Above

Nelson's Discovery on Kougrock Eiver.

Also the following described premises and i)lacer

mining ground:

The claim known as No. 72 Above Nelson's Dis-

covery on Kougrock River.

Also the foUoving described premises and placer

mining ground

:

Commencing at this location notice and running

1,000 feet in a northeasterly direction ; thence 660 feet

in a southeasterly direction; thence 1,000 feet in a

southwesterly direction; thence 660 feet in a north-

westerly direction to the place of beginning. This

claim is known as No. 15 Taylor Creek.

Also the following described premises and placer

mining ground

:

Commencing at this location notice and running

1,000 feet in a northeasterly direction ; thence 660 feet

in a southeasterly direction; thence 1,000 feet iii a
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southwesterly direction; thence 660 feet in a north-

westerly direction to the place of beginning. This

claim is known as No. 15 Taylor Creek.

Also the following described placer mining claim

:

One thousand feet up the stream and 330 feet on

each side of the stream known as Dome Creek, a

tributary of June or Jim Creek in the Kougrock Min-

ing District. This claim is known as No. 1 Dome

Creek. All of said foregoing claims being in the

Kougrock Recording District of Alaska. All of the

said foregoing claims being the same claims con^'cyed

io the Mineral Land Company, a corporation duly

organized under the laws of the State of New Hamp-

shire, by divers parties and b}^ John W. Corson, and

by said Mineral Land Company conveyed to the said

party of the first part. Said deeds to the Mineral

Land Company being recorded at Teller, Alaska,

Book 47, page 114 and in the Kougrock Recording

District, vol. 29, at page 144.

Also all the right, title and interest which the said

party .of the first part has at law or in equity in the

following described premises and placer mining

ground

:

No. 1 opposite Discover}^ on Anvil Creek. Nos. 1,

2, 3 and 4 on Eureka Creek, and Nos. 1, 2 and 3 on

Blind Gulch on Dry Creek in the Nome Recording

District.

Also all the right, title and interest which the said

party of the first part has in and to the following



Corson Gold Mining Company et al. 89

mining claims and properties in the Kougrock min-

ing district of Alaska, more particularly described as

follows

:

No. 13 above the mouth on Arctic Creek.

No. 8 on North Fork Creek.

No. 1 Above Discovery on Eureka Creek.

No. 2 American Grulch.

No. 2 on Brown's Creek.

No. 3 on Dome Creek.

No. 1 Goose Creek.

No. 3 on Jim Creek.

No. 45 on Taylor Creek.

No. 1 on Rock Creek.

No. 1 Below Discovery on left fork of Harris

Creek.

No. 1 on Magnet Creek.

No. 1 Fritz Creek.

No. 6 above the mouth of Coarse Gold Creek.

No. 12 from the mouth of Arctic Creek.

No. 7 Eureka Creek.

No. 42 Taylor Creek.

No. 5 Above Discovery on Harris Creek.

No. 4 above the mouth of Coarse Gold Creek.

No. 20 above the mouth of Arctic Creek.

No. 48 on Taylor Creek.

No. 3 below on Harris Creek.

No. 3 above the mouth of Coarse Gold Creek.

Also all the right, title and interest which said

party of the first part has in and to of the certain
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ditch constructed or in process of construction by

A. H. Moore and George H. Walker, the same being

22,400 feet in length, running from the mouth of

Waterfall Creek on Last Chance Creek to Pioneer

Gulch, together with all pipe lines, water rights and

licenses, easements and franchises appertaining and

appurtenant thereto, and the hydraulic plant in con-

nection therewith.

Also Discovery Mining Claim and No. 1 Below

and No. 1 Above Pioneer Gulch; Bench Mining

Claims Nos. 1, 2 and 3; Pioneer Gulch Discovery

Mining Claim on Concord Gulch; Mining Claims No.

1 Below and No. 1 Bench on Eureka Creek ; Discov-

ery Claim on Mascot Gulch; Little Jessie Claim on

Snake River, at foot of Pioneer Gulch; Association

Claims known as Pittsburgh, AUeghenny, East Lib-

erty and Homestead, all in the Cape Nome Record-

ing District in the District of Alaska.

Also all the right, title and interest to the prem-

ises and placer mining ground and of the machinery

of whatever sort that is erected thereon or used in

connection therewith on what is known as the

Wonder property in the Cape Nome Recording

Precinct, District of Alaska. Meaning and intend-

ing to convey all the right, title and interest which

said party of the first part has in and to any prop-

erty of whatsoever nature in said Alaska, whether

the same is or not particularly described in this in-

denture.
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To have and to hold the same to the said lessee, the

said Judson T. Webster, his heirs, executors, admin-

istrators, successors and assigns, for and during the

full teiTii of twenty years from the date hereof,

under the covenants, conditions and agreements

hereinafter set forth to be performed by the above-

named lessee. And the said party of the first part

for itself, its successors, and assigns, covenants with

the said party of the second part, his successors and

assigns, that he may occupy the premises hereby

leased during the term aforesaid, peaceably and

quietly, free from all claims and demands of any per-

son claiming through said party of the first part by

any act of said party of the first part subsequent to

the date hereof. And the said party of the first part

for itself, its successors and assigns, further agrees

to and with the said second party, his successors and

assigns, that the said party of the first part will not

do any further act to interfere with the possession

of the foregoing described premises after the date

hereof, and that he, the said second party, shall have

full and free possession of all the premises herein-

before described and shall have full and free right

and license without let or hindrance to operate, ex-

ploit, work, mine or in any manner which may seem

proper to said second party, extract gold or other

precious metal from said mining projDerty at his own

expense as hereinafter provided, and the products
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and profits thereof are to be and to remain the prop-

erty of said j)arty of the second part, subject to a

pajTnent of 25 per cent as hereinafter provided;

meaning hereby to grant and give unto the said sec-

ond party, his successors or assigns, all the rights

of every name and nature as to operating or working

said properties, which said first party now or shall

ever possess.

The consideration for this lease is that said Web-

ster shall, out of his own money, pay off and satisfy

any and every legal claim, lien, attachment or in-

debtedness, of any kind or description which E. W.
Johnston, of Nome, Alaska, or his assigns now has

or at any time ever had, against this companj'' or its

said property, and to (develop and work said prop-

erties at his own expense and in good faith, to the

best of his ability), paying to this Company 25 per

cent of the net annual production from the working

of said claims and properties; it being stipulated and

provided that no mone3^s paid by said Webster and

no other things done or to be done by him shall be

in any way a claim or obligation on his part against

said party of the first part or its said properties ; and

it being further stipulated that if said Webster,

party of the second part, shall not work said claims

and properties, as aforesaid, then and in such an

event said lease shall become null and void at the

option of said Company without any entry ujDon the

said properties or other act to be done by it, the said
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party of the first part. And it being further stip-

ulated and provided that said party of the second

part shall keep books of account showing the ex-

penses and receipts incident to the working of said

properties, and shall annually settle with the presi-

dent of the company ; said party of the first part : at

such tinie as may be agreed upon between said

President and said Webster.

And said party of the second part hereby agrees

to i^ay off any and every claim, mortgage, lien, at-

tachment, or indebtedness of any kind or descrip-

tion which E. W. Johnston, of Nome, Alaska, or his

assigns, now has or at any time ever had against this

company or its said properties if said payment can

legally be made and accomplished in the same wa}'

that said company might do in respect to the prem-

ises; and said Webster agrees to develop and work

said proi^erties at his own exj)ense and in good faith

to the best of his ability and agrees to pay to said

party of the first part 25 per cent of the net annual

production from the working of said clauns and

properties; and agrees further to hold said party of

the first part harmless from any liability on account

of any indebtedness contracted by him in working

and developing said projDerties or on account of any

moneys expended by him for that or any other pur-

poses in resx)ect to said properties.

And said Webster further agrees to keep books of

account showing all the expenses and receii)ts in-
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eident to the worki Qg of said properties, and to make

an annual settleme at with the President of said Cor-

son Grold Mining Company as hereinbefore pro-

vide i.

In testunony wh-ereof, the said parties have here-

'anto interchangeall}^ set their hands and seals this

day a id year first Mbove written.

CORSON GOLD MINING CO.,

By Its President,

[Co) porate Seal
|

ELIOT W. SPUR.

JXTDSON T. WEBSTER.
In tie presence of:

L(»UIS E. W^MAN, Manchester, N. H.,

Gl lORGE G. TENNEY, West Derry, N. H.

T\ itnesses to Signature to E. W. S.

THOS. J. SELBY,

Witness to J. T. W. Signature.

State t'f New Hampshire,

Count]' of Hill; ihorough,—ss.

Manchester, June 10, 1905.

Perstoally appeared the above-named Corson

Gold Ik ining Company, by Eliot W. Spur, its presi-

dent, d 1I3" authorized, to me known and known to me

to be the president of the said company, and ac-

knowle 'iged the foregoing lease to be the voluntary

act and de-gd of said company.

Before me,

[Not. irial Seal] LOUIS E. WYMAN,
Notary Public in and for the State of New Hamp-

shi 'e, Residing at Manchester, New Hampshire.
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State * Elinois,

County of Logan,—ss.

Atlanta, July 15, 1905.

Personally appeared before me the above-named

Judson T. Webster, to me known and acknowledged

the for 3going lease to be the voluntary act and deed

of said Judson T. Webster.

[Notarial Seal] E. W. MONTGOMERY,
Notary Public.

My rommission expires.

[Endorsed] : Gold Bar Bench opsit Snohe N W
corne]^ Alice Claim John Rustgard Locater.

Exhibit "B."

UNITED STATES OF AMERICA.

Stat(^ of New Hampshire,

Hillrborough,—ss.

AFFIDAVIT OF LOUIS E. WYMAN.

I. Louis E. Wyman, of Manchester, in the County

of Hillsborough, and State of New Hampshire, do

hefeby certify that on the 3d of June, A. D. 1905, I

TO et Judson T. Webster, of Atlanta, in the County of

I ogan, and State of Illinois, at my office in said Man-

'ihester, in company with one Eliot W. Spur, of

Maiden, in the county of Middlesex and Common-

wealth of Massachusetts ; that on said date said Spur

represented that he was the President of the Corson

Gold Mining Company, a corporation duly estab-
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lislied under the laws of the territory of Arizona,

and that he desired to engage legal services in re-

gard to certain proposed transactions with said

Webster relative to the properties of said Corson

Bold Mining Company situated in the territory of

Alaska; that under said date said Webster submit-

ted a proposition to said company to lease said prop-

erties of said company for a period of twenty years,

and to pay said company an annual rental amount-

ing to twenty-five per cent of the net annual pro-

duction of said properties as worked by said Web-

ster under the lease by him requested ; said Webster

on his part agreeing to pay off all indebtedness

against said company held by one E. W. Johnston of

Nome, in the said territory of Alaska; that pursuant

to said proposition of said Webster and at the re-

quest of said Spurr, President, I, as counsel for said

company, caused M. Ivan Dow of said Manchester,

the then secretary of said company, to send to each

and all of the then directors of said Corson Com-

pany, notices of a meeting of the directors for the

purpose of considering the granting of a lease to said

Webster; that on the 10th day of June, 1905, said

directors met in my office in said Manchester, con-

sidered the proposition of said Webster, and voted to

empower their president and said Spurr, to execute

a certain lease to said Webster on said 10th day of

June, whicli provided that said Webster was to pay

off all «;laiias that existed against the company or
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against the property; that this lease and the pro-

visions thereof were carefully considered by said

board at said meeting at which I was present and

were in substance that said Webster should pay off

every claim of any kind or description that said

Johnston or his assigns had, or at any time ever had

or ever may have against said company or its prop-

erties, and that he, said Webster, should at his own

expense and in good faith work the properties to

their fullest capacity, and pay the said company

twenty-five per cent of the net annual income from

said property; that said Spurr signed said lease in

my presence, and I, at the request of said Spurr, re-

ceived the acknowledgment of said Spurr to said

lease as executed, and caused the clerk of the Su-

perior Court for the County of Hillsborough to cer-

tify to my signature as a notary public on said

acknowledgment ; that on the 12th day of June, 1905,

I sent to said Webster at said Atlanta, the original

draft of said lease, together with a duplicate original

copy, both signed by said Spurr, and sealed with the

seal of the company, with the request to said Web-

ster to execute the same on his part, and to return

the duplicate copy to me as attorney for the com-

pany, in token of his acceptance of said lease; that

later I made, as counsel for the company, further

demand on said Webster to return said lease signed

by said Webster on his part; that said Webster has
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always refused to accept said lease as drawn, or to

act in accordance with the terms thereof, as he has

stated in letters written to me as counsel for said

company; that in September, said Webster in place

of said lease requested said company through me as

its counsel and through said Mr. Dow by letter, that

was handed to me, to give him, the said Webster, a

deed to the said property, and requested the com-

pany to reduce the amount of the rental that he

would have to pay, and for that purpose requested a

meeting of the stockholders of said company; that

no meeting of the stockholders of said company was

at that time called; that the directors on the 20th

day of September, 1905, considering the request of

said Webster, at which meeting I was present, re-

fused to execute said deed as requested by said

Webster, and voted to give no other right in or to

said Corson Company's properties than as conferred

by said lease as drawn and signed by said Spurr;

that said Webster was duly notified by me on behalf

of said board, that said deed had been refused, and

that said lease must be signed and returned if it was

to be of any force or effect, but said Webster always

refused and failed to sign or return said lease, and

refused to do any act under said lease, unless he was

given a deed; that on the 1st day of December, 1905,

said Webster wrote to me as such counsel requesting

material changes in the lease ; that on the 6th day of

December, 1905, I wrote to said Webster urging



Corson Gold Mining Company et al. 99

upon Mm the importance of his signing and execut-

ing said lease provided he wanted to enter upon fur-

ther business relations with said company, and call-

ing his attention to the fact, that the lease must be

signed and returned before the 12th da}' of Decem-

ber, A. D., 1905, if he expected the stockholders of

said company to take any action thereon, or to make

any changes therein at a meeting which had been

duly called for said 12th day of December; that on the

8th day of said December, said Webster returned to

me said duplicate copy of said lease in a mutilated

condition, indicating in the body thereof, material

changes in his own handwriting, by crossing out cer-

tain words and by writing in others, and stated in a

letter accompanpng said returned duplicate copy,

that he could not accept said lease unless the changes

requested were made; that the changes requested by

him, and the alterations made in said instrument,

were as follows: The words "or ever may have"

were inked over and crossed out and the words

"fullest capacity" were inked over and crossed out,

and the words "to the best of his ability" were

written in in the handwriting of said Webster; that

said erasures of said interlineations were not in said

lease as signed in my presence by said Spurr as

President, nor at the tune said lease was sent to said

Webster by me; that on the 12th day of December,

1905, at said meeting of the stockholders of the Cor-

son Gold Mining Company duly held in said Man-
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Chester, I was present and read to said stockholders

the said Webster letter and requests, and called the

attention of said stockholders to the changes made

in said lease, and at that time on said date said stock-

holders unanimously voted to repudiate all transac-

tions had by Spurr and said board of directors with

said Webster, and to withdraw all offers of or for a

lease to him; that on the 13th day of December, I, as

counsel under the authority of said stockholders at

said meeting, duly notified said Webster of this re-

pudiation of said lease and said Webster has since

in letters sent me as counsel for said company,

acknowledged the invalidity of said alleged lease

and made other propositions to said company. No

authority was ever given by or through me or by or

through said board of directors at any of said meet-

ings or at any other meeting of said Webster to make

said changes in said lease or to record the original

draft of said lease.

LOUIS E. WYMAN.

State of New Hampshire,

Hillsborough,—ss.

Manchester, May 9th, 1906.

Then personally appeared the above-named Louis

E. W}Tnan, to me known and known to me to be the

person named in the foregoing affidavit, and made

solemn oath that all matters of fact stated in the
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foregoing by Mm subscribed are within his personal

knowledge, and that the same are true.

Before me,

[Notarial Seal] SHERMAN E. BURROUGHS,
Notary Public.

Exhibit ''C."

UNITED STATES OF AMERICA.

State of New Hampshire,

Hillsborough,—ss.

Affidavit of Eliot W. Spurr.

I, Eliot W. Spurr, of Melrose, in the county of

Middlesex, and Commonwealth of Massachusetts, do

hereby certify that on or about the 10th day of June,

A. D. 1905, 1, as president of the Corson Gold Mining

Company, a corporation duly organized under the

laws of the Territory of Arizona, attended a meeting

of the Board of Directors of the Corson Gold Mining

Company at the office of Taggart, Tuttle, Burroughs

& WjTnan, in Manchester, in the county of Hills-

borough, in the State of New Hampshire; that on

said date the said Board of Directors considered a

proposition of one Judson T. Webster, of Atlanta, in

the county of Logan and State of Illinois for the leas-

ing of the properties of said company situated in

the Territory of Alaska, Urdted States of America;

that on said date the said board voted to authorize

me, as said president of said Corson Gold Mining

Company, to sign and execute on behalf of and
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under the seal of said company, a certain lease drawn

by said finn of Taggart, Tuttle, Burroughs & Wy-

man at my request, and from said company to said

Webster, which said lease was read over and ap-

proved at said meeting of said board of directors;

and which provided that said Webster was to pay

off all claims that existed against the company or

against the property ; that this lease and the provis-

ions thereof were carefully considered by said board

at said meeting; that I did on said date sign the

original draft of said lease, together with a duplicate

original cox3y thereof, and placed the seal of the cor-

poration thereon, and thereafter requested Louis E.

Wyman of said Manchester to send said original and

duplicate copies to said Webster for his acceptance

and signature on his part; that subsequent to said

tenth day of June, A. D. 1905, to wit, in September,

1905, said Webster made demands on said board of

directors for a deed in place of said lease, and re-

quested the company to reduce the amount of rental

that he would have to pay; that said directors on, to

wit, the 20th day of September, A. D. 1905, consider-

ing the request of said Webster, refused to execute

said deed, as requested by said Webster, and voted

to give no other right in or to said Corson Company's

properties than as conferred b}^ said lease as drawn

and signed by me on behalf of the company; and that

said Louis E. Wyman was requested to notify said
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Webster of said vote. That I received notice of a

meeting of the stockholders of the Corson Gold Min-

ing Company for the 12th day of December, A. D.

1905 ; that I was unable to be present at said meeting

of the stockholders; that after said meeting I re-

ceived notice that another President had been

elected in my place. That I have not seen the said

original lease or said duplicate copy thereof since

the 10th day of June, 1905, when I signed the same

;

that at the time said copies were signed they were

all typewritten; there were no interlineations in ink

and no erasures and no places in said typewritten

copies where words had been crossed out with a pen,

or blackened over with ink; that no authority was

ever given by or through me by or through said

board of directors at any of said meetings or at any

other meeting, to said Webster to make any changes

in said lease.

ELIOT W. SPURR.

State of New Hampshire,

Hillsborough,—ss.

Manchester, N. H., May 21, A. D. 1906.

Then personally appeared the above-named Eliot

W. Spurr, to me known and known to me to be the

person named in the foregoing affidavit, and made

solemn oath that all matters of fact stated in the
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foregoing by Mm subscribed, are within his personal

knowledge, and that the same are true.

Before me,

[Notarial Seal] JAMES P. TUTTLE,

Notary Public.

In the District Court for the District of Alaska, Sec-

ond Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK W. WASKEY, H. T. HARDING,

THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY, Individually,

Defendants.

Preliminary Order Restraining Certain Defendants

and Setting Hearing of Plaintiff's Motion for

Further Orders.

The plaintiff in this action having this day filed in

the office of the clerk of this court his complaint here-

in, duly verified, together with a smimions to the de-

fendants, and his motion, based on sundry affidavits
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therein referred to and thereto attached, for a pre-

liminary restraining order against certain defend-

ants and for certain other orders as in said motion

specified, and the Court having examined said papers

and being satisfied therefrom that an emergency ex-

ists for the immediate granting of a restraining or-

der as so moved for, and being fully advised in the

premises

:

It is ordered, by the Court now here, that the de-

fendants Thomas M. Gibson, Frank H. Waskey and

H. T. Harding, and each of them, be and he hereby

is restrained and prohibited, until the hearing herein

provided for upon the plaintiff's motion for a tem-

porary injunctional order and until the entry of such

order as may be made by the Court upon the hear-

ing of said motion, from mining or operating upon,

or extracting or taking away any gold from, the min-

ing claims and properties described in the third para-

graph of the plaintiff's complaint and embraced in

the plaintiff's lease pleaded in the fourth paragraph

of the plaintiff's complaint herein or any part there-

of; and, further, that until the entry of such order

as the Court may make on said hearing, the defend-

ant George F. Willey, both as president of The Uni-

versal Mining Company and individually, be and he

hereby is, restrained and prohibited from further

disparaging or seeking to repudiate the plaintiff's

said lease:
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That the plaintiff's said motion for a temporary

injunctional order in continuation of the restraining

order hereby granted, and also for an order, to be

included in such temporary injunctional order or to

be separately entered, jDermitting and authorizing

him to enter upon said premises embraced in his said

lease and to take possession thereof, and to use and

enjoy the same as pro\dded and contemplated in and

by his S8(id lease, and that he be placed in such pos-

session, if necessary, by further orders or j^rocess

of the Court to that end, be, and said motion hereby

is, set down to be heard by this Court at the court-

room at the city of Nome, Alaska, on July 19th, 1906,

at ten o'clock in the forenoon of that day, or as soon

thereafter as counsel can be heard;

That this order, together with said siunmons and

complaint, motion and affidavits upon which it is

based, be served personally upon said defendants

hereby restrained and each of them, not less than

two days before the date herein set for said hearing

;

that said defendants or any of them may serve coun-

ter-affidavits in opposition to said motion not less

than one day before said date set for said hearing;

and that the plaintiff may serve affidavits strictly in

reply to any such counter-affidavits at any time after

the service of said counter-affidavits and prior to the

time of said hearing;

That copies of this order shall not be certified and

iscued for service until the plaintiff shall first have
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filed with the clerk an injunction bond in the sum

of $3,500, with surety to be approved by the Judge.

Done at chambers, this July 14, 1906.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed pre-

liminary order restraining certain defendants and

setting hearing of plaintiff's motion for further

orders, on the 16th day of July, 1906, and thereafter

on the same date I served the same at Nome, Alaska,

upon Thomas M. Gibson, Frank H. Waskey, H. T.

Harding and The Universal Mining Company by

serving George F. Willey, president, by delivering to

and leaving with each of them a copy thereof, certi-

fied to be such by John H. Dunn, Clerk of the U. S.

District Court, District of Alaska, Second Division.

Returned this 18th day of July, 1906.

THOMAS CADER POWELL,
United States Marshal.

By Jas. J. Stokes,

Deputy.

MARSHAL'S COSTS:

4 Services $24.00

[Endorsed] : No. 1455. In the District Court, Dis-

trict of Alaska, Second Division. E. W. Johnston,
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Plaintiff, vs. Corson Gold Mining Company, et al.,

Defendants. Motion, Affidavits and Preliminary

Eestraining Order Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Jul. 14, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. Thomas R. Shepard, Attorney for Plain-

tiff. Vol. 4, Orders and Judgments, p. No. 399. Or-

der Comp. McB.

In the District Court for the District of Alaska,

Second Division.

IN EQUITY.
No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK W. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY, Individually,

Defendants.

Undertaking and Bond on Injunction.

Know all men by these presents, that we, the un-

dersigned, E. W. Johnston, the plaintiff in the above-
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entitled action, as principal, and Joseph L. Pidgeon,

of Nome, Alaska, as surety, are hereby bound and do

hereby undertake to pay to Thomas M. Gibson,

Frank H. Waskey, H. T. Harding and George F.

Willey, defendants in said action, jointly and sever-

ally, or to such of them as may be or become entitled

thereto, all costs and disbursements that may be de-

creed to said defendants jointly or severally, or to

any of them, in said action, and such damages, not

exceeding the smn of three thousand and five hundred

dollars ($3,500), as said defendants jointl}^ or sever-

ally or any of them may sustain by reason of that

certain injunction and preliminary restraining or-

der against said defendants aj^plied for by the plain-

tiff in said action, by his motion heretofore filed here-

in, if such injunction or preliminary restraining or-

der be wrongful or without sufficient cause.

Sealed with our seals and dated this July 16, 1906.

The condition of this undertaking and bond is such

that, whereas the above-named plaintiff has made ap-

plication to the Judge of the above-named Court, by

his motion filed in the above-entitled action, for a

temporar}^ injunctional order to be granted against

the above-named Thomas M. Gibson, Frank H.

Waskey, H. T. Harding and George F. Willej", both

as president of the defendant The Universal Mining

Company and individually, defendants in said action,

upon due notice to them, and for a restraining order

meanwhile and forthwith to the same effect, and said



110 E. W. Johnston vs.

Judge has granted such restraining order and has

therein fixed a time for the hearing of said motion

for such temporary injunctional order, such order

to take effect only upon the filing with the clerk of

said court of an injunction bond of $3,500, with

surety to be approved by said Judge : Now, therefore,

the condition of this undertaking and bond is such,

that if said plaintiff shall pay all costs and disburse-

ments that shall be decreed to said last-named defend-

ants, jointly or severally, or to any of them, in said

action, and such damages, not exceeding said sum

of $3,500, as they jointly or severally or any of them

may sustain by reason of said injunction if the same

be wrongful or without sufficient cause, then this

obligation shall be void, else valid.

E. W. JOHNSTON, [Seal]

Principal,

JOSEPH L. PIDGEON, [Seal]

Surety.

In presence of:

THOMAS R. SHEPARD.

C. L. M. NOBLE.

United States of America,

District of Alaska,

Second Division,—ss.

Joseph L. Pidgeon, being sworn, says: I am the

person named as surety in and who signed the fore-

going undertaking. I reside in the city of Nome in
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the Second Division of the District of Alaska, and

am worth the sum of seven thousand dollars, over

and above all debts and liabilities, and exclusive of

property exempt from execution.

JOSEPH L. PIDGEON.

Subscribed and sworn to before me this July 16,

A. D. 1906.

[Notarial Seal] C. L. M. NOBLE,

Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

Now, July 16, 1906, the foregoing undertaking is

approved as to form and surety.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 1544. In the District Court,

District of Alaska, Second Division. E. W. John-

ston, Plaintiff, vs. Corson Gold Mining Company, et

al.. Defendants. Undertaking and Bond on Injunc-

tion. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jul. 16,

1906. Jno. H. Dunn, Clerk. By , Dep-

uty. Thomas R. Shepard, Attorney for Plaintiff.

Civil Bonds, No. 3, page 241. Comp. McB.
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In the District Court for the District of Alaska,

Second Division.

No. 1544.

E. W. JOHNSTON,

Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNIVERSAL MINING COMPANY,

GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY, Individually,

Defendants.

Motion for Order Shortening Time to Take Deposi-

tions.

Come now the defendants, Frank H. Waskey, H.

T. Harding and Thomas M. Gibson, and move the

Court that the time for giving notice of taking the

depositions of George F. Willey, plaintiff, E. W.
Johnston, and John W. Corson be shortened so that

said depositions may be taken upon July 18th, 1906,

at the hour of 8 o'clock P. M.

This motion is based upon the affidaivt of A. J.
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Daly attached hereto and the records and files of

this action.

A. J. DALY,

ALBERT FINK,

J. W. ALBRIGHT,
Attorneys.

[Endorsed] : No. 1544. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. E. W. Johnston, Plaintiff, vs. Corson Gold

Mining Co. et al., Defendants. Motion. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 18, 1906. Jno. H.

Dunn, Clerk. By , Deputy. ,

Attorney for . McB.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY, Individually,

Defendants.
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Affidavit of A. J. Daly.

United States of America,

District of Alaska,—ss.

A. J. Daly, being first duly sworn, upon his oath

deposes and says

:

I am one of the attorneys for the above-named de-

fendants Thomas M. Gibson, Frank H. Waskey, and

H. T. Harding; that upon the evening of July 16th,

1906, a motion for an injunction in the above-entitled

action was served upon said defendants; that said

motion is based upon a' large number of affidavits

;

that I have read said motion and said affidavits, and

the complaint, in said action, and that it is absolutely

necessar}^ for a proper shomng upon the part of said

defendants against said motion, that the testimony of

George F. Willey, E. W. Johnston, and John W.

Corson be taken by deposition; that in addition to

said motion a preliminary order restraining said de-

fendants from working and mining upon certain

claims and fixing the time of hearing said motion

upon July 14th, 1906, at 10 o'clock A. M. was at the

same time served u]Don defendants ; that it would be

impossible to obtain the deposition of said witnesses

in time for such hearing by giving the usual notice

required by law; that it is necessary in order to ob-

tain the deposition of said witnesses that the time



Corson Gold Mining Company et al. 115

of taking the same be shortened bv order of this

court.

A. J. DALY.

Subscribed and sworn to before me this 18th day

of July, 1906.

[Notarial Seal] J. W. ALBRIGHT,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : No. 1511. In the United States Dis-

trict Court for the District of Alaska, Second Di^d-

sion. E. W. Johnston, Plaintiff, vs. Corson Gold

Mining Co. et al., Defendants. Affida^dt of A. J.

Daly. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jul.

18, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. , Attorney for .

McB.



116 E. W. Johnston vs.

In the District Court, for the District of Alaska,

Second Division.

Term ]\Iinutes, Special, May, 1906, Term begun

and held at the Town of Nome in said District

and Division, May 7, 1906.

Wednesday, July 18, 1906, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court the following

proceedings were had

:

No. 1544.

JOHNSTON,
vs.

CORSON GOLD MINING COMPANL et al.

Order Shortening Time to Take Depositions.

A. J. Daly presented to the Court a motion for an

order shortening time to make deposition of Thos.

M. Gibson, F. H. Waskey and H. T. Harding, to-

gether with an affidavit in support thereof.

Order shortening time signed by the Court and

papers filed.
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In the District Court for the District of Alaska,

Second Division.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,
FRANK H. WASKEY, H. T. HARDING,

, THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY as President of the

said The Universal Mining Company, and

GEORGE F. WILLEY, individually.

Defendants.

Objections to Hearing Motions for Injunction.

Come now the defendants Frank H. Waskey, H. T.

Harding, and Thomas M. Gibson, and object to the

hearing of plaintiff's motion for an injunction and

the consideration of the same upon the following

grounds

:

I.

That the plaintiff in said action does not state any

matter of equitable cognizance.

II.

That it plainly appears in said complaint that de-

fendants Waskey, Harding and Gibson are in pos-

session of the premises in controversy under a prior
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lease from the Corson Gold Mining Company and

plaintiff is claiming right of possession of the same

premises under a subsequent lease from the grantee

of the Corson Gold Mining Company. That plaintiff

is endeavoring by his action to obtain possession of

said premises from said defendants, a purely legal

relief, and to be obtained upon the legal side of the

court after trial by jury in .an action to recover pos-

session of real property.

III.

That plaintiff by his complaint is attempting to

disguise an action for the recovery of possession of

real property as an equitable suit.

IV.

That plaintiff cannot sue to remove clouds upon his

title or to quiet title, as he is not in possession of the

premises but on the contrary distinctly alleges that

defendants Waskey, Harding, and Gibson are in the

possession.

V.

That said complaint does not state facts sufficient

to constitute a cause of action.

VI.

That j)laintiff asks for judgment of restitution of

possession of real property in his said motion, and if

said motion is granted, the order made by the Court

will be in effect a judgment of restitution, of posses-

sion of real property and not an injunctional order.
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Wherefore by reason of the premises aforesaid

said defendants say that the Court should not con-

sider said motion and should not grant the prayer of

said motion.

ALBERT FINK,

A. J. DALY,

J. W. ALBRIGHT,

Attorneys for Defendants Waskey, Harding and

Gibson.

[Endorsed] : No. 1544. In the United States

District Court for the District of Alaska, Second

Division. E. W. Johnston, Plaintiff, vs. Corson

Gold Mining Co. et al., Defendants. Objections.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome, Jul. 20, 1906.

Jno. H. Dunn, Clerk. By
, Deputy. Al-

bert Fink and A. J. Daly and J. W. Albright, Attor-

neys for Waskey, Harding & Gibson. McB.
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In the Bistrict Court for the District of Alaska,

Second Division.

Term Minutes, Special May, 1906, Term begun and

held at the Town of Nome in said District and

Division May 7, 1906.

Thursday, July 19, 1906, at 10 A. M.

Court convened pursuant to adjournment,

Present: Hon. ALFRED S. MOORE, Judge.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court the following

proceedings were had

:

No. 1514.

JOHNSTON,
vs.

CORSON GOLD MINING COMPANY et al.,

Order Continuing Hearing on Application for In-

junction.

This being the tune set for the hearing on applica-

tion for an injunction pendente lite, T. R. Shepard

appeared on behalf of the plaintiff and stated that

the witness, G. F. Willey, had refused to answer cer-

tain questions at the taking of his deposition before

the notary public on the advice of counsel, and that

the questions were certified up for the decision of
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this Court. After argument by Mr. Shepard on the

one side and Albert Kink and A. J. Daly upon the

other, the Court decided that the witness should an-

swer the questions, an exception being allowed the

plaintiff to the ruling of the Court.

On motion of T. E. Shepard, the further hearing

was continued until 2 P. M. to-morrow.

In the United States District Court in and for the

District of Alaska, Second Division.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD :\riNING COMPANY (a Cor-

poration), et al.,

Defendants.

Affidavit of T. M. Gibson.

United States of America,

District of Alaska,—ss.

T. M. Gibson, being first duly sworn, on his oath,

deposes and says

:

That he is one of the defendants in the above-en-

titled action

;

That he is informed and believes, and therefor al-

leges, that on a certain date, to wit, the 10th day of

June, 1905, the defendant, the Corson Gold Mining
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Company, by its officers thereunto duly authorized,

did execute and did thereafter deliver to one Judson

T. Webster a lease upon the properties descri)»ed in

plaintiff's complaint;

That thereafter, as affiant is informed and believes

and therefore alleges, certain immaterial changes

were made to said lease as originally executed and

delivered by the officers of the Corson Gold Mining

Company, by said Judson T. Webster, which said

changes were wholly and entirely immaterial, as ap-

pears from the lease itself, and which said changes

were made with knowledge, consent and approval

of the agents and officers and directors of the Cor-

son Gold Mining Company, and that said lease as

changed by said Judson T. Webster was adopt(,cl,

consented to and ratified by the Corson Gold Mining

Company by and through its officers and agents

thereunto duly authorized, as will more fully appear

from the records and proceedings of the Corson Gol<J

Mining Company

;

That thereafter, for a valuable consideration, said

Judson T. Webster, by agreement in writing, did

make, execute and deliver unto affiant a sublease of

the premises described in plaintiff's complaint;

That thereafter, by agreement in writing, affiant

did make, execute and deliver an assignment of said

sublease to his codefendant Frank H. AVaskey, re-

serving to himself an interest in said lease

;
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That affiant, the said Frank H. Waskey, and their

partner in said lease, H. T. Harding, also a code-

fendant, have been in possession of the premises de-

scribed in plaintiff's complaint since the 19th day

of March, 1906, and have since said day been actively

engaged in mining and operating the aforesaid placer

mining claims under said lease

;

That the plaintiff E. W. Johnston, has not at any

time whatsoever since the execution of said sublease

to affiant, or prior thereto, had any possession what-

soever of the premises described in his complaint

;

That affiant and his partners took said lease in

good faith and believing that the same had been prop-

erly and duly executed and delivered, and have since

the execution and delivery of said sublease to affiant

caused to be paid over $10,000, to redeem said projj-

erty for the Corson Gold Mining Company, from an

execution sale thereof made to one Herbert Gray, the

alleged cotenant of the Corson Gold Mining Com-

pany.

That affiant and his partners, in addition to the

aforesaid expenditure of over $10,000, hereinbefore

referred to, have in the development and prepara-

tion of said properties as workable mines, expended

the further sum of between twelve and fourteen

thousand dollars ; that no part of these expenditures

has been tendered to affiant or his partners by either

the Corson Gold Mining Company, the Universal
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Mining Company, their agents or officers, or the

plaintiff, E. W. Johnston.

T. M. GIBSON.

Subscribed and sworn to before me this 18th day of

July, A. D. 1906.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska.

In the United States District Court in and for the

District of Alaska, Second Division.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY (a Cor-

poration), et al.,

Defendants.

Affidavit of Frank H. Waskey.

United States of America,

District of Alaska,—ss.

Frank H. Waskey, being first duly sworn, on his

oath deposes and says

:

That he has read over the foregoing affida\^t of T.

M. Gibson; that he is the person mentioned in said

affidavit as the person to whom the sublease in said

affidavit referred to was assigned; that under said
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sublease he has been in the possession of the prem-

ises described in j)laintiff's complaint ever since the

19th day of March, 1906, actively engaged in mining

and operating thereon, and prospecting and develop-

ing said premises as workable mining claims ; that at

no time since the 19th day of March, 1906, or prior

thereto, has the said E. TT. Johnston had any pos-

session whatever of the premises described in his

complaint
;

That affiant and his partners caused to be paid the

sum of over $10,000.00, to the United States Marshal

for the District of Alaska, Second Division, to re-

deem said properties from an execution sale thereof,

and affiant and his partners have expended the fur-

ther smn of between twelve and fourteen thousand

dollars in developing said mining claims and making

them workable

;

Thatno portion of these expenditures have ever been

tendered to affiant or his partners by the Corson

Gold Mining Company, the Universal Mining Com-

pany, their agents or officers, or by the plaintiff, E.

W. Johnston.

That affiant is reliably informed and therefor al-

leges that the lease from the Corson Gold Mining-

Company to Judson T. Webster, was, after the same

had been changed by said Judson T. Webster, fully

ratified, adopted and accepted by the Corson Gold

Mining Company; and further affiant saith not.

FRANK H. WASKEY.
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Suscribed and sworn to before me this 18tli day of

July, A. D. 1906.

[Nortarial Seal] ALFRED J. DALY,

Notary Public, District of Alaska, at Nome.

In the United States District Court in and for the

District of Alaska, Second Division.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY (a Cor-

poration), et al..

Defendants.

Affidavit of H. T. Harding.

United States of America,

District of Alaska,—ss.

H. T. Harding, being first duly sworn, on his oath

deposes and saj^s:

That he is one of the defendants in the above en-

titled suit

;

That he has read the affidavits of T. M. Gibson and

Frank H. Waskey, his codefendants herein, and that

he is interested with the said Waskey and Gibson in

the sublease from Judson T. Webster to T. M. Gib-

son and the assignment thereof from T. M. Gibson to

Franli H. Waskey;
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That he has been reliably informed and therefore

alleges, that the original lease from the Corson Gold

Mining Company to Judson T, Webster, was, after

the same had been changed by the said Judson T.

Webster, fully ratified, adopted and accepted by the

Corson Gold Mining Company

;

That at the time he became interested with the said

T. M. Gibson and Frank H. Waskey in the sublease

aforesaid, that he knew nothing of any changes, or

alleged changes, or anything else concerning the mat-

ter ; that he became interested with the said Waskey

and Gibson in good faith, believing that said sub-

lease from Gibson to Waskey to be good and valid

and fully binding.

That he and his partners caused the sum of over

$10,000, to be paid to the United States Marshal for

the District of Alaska, Second Division, to redeem

the properties described in plaintiff's complaint

from an execution sale theretofore made to one Her-

bert Gray; that in addition to this sum he and his

partners have caused to be expended in developing

said properties and making workable mines thereof,

the further sum of from twelve to fourteen thousand

dollars

;

That no part of these expenditures have ever been

tendered to affiant or his partners by the Corson

Gold Mining Company, the Universal Mining Com-

pany, their agents or officers, or by the jDlaintiff, E.

W. Johnston.
H. T. HARDING,
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Subscribed and sworn to before me this 18th day

of July, A. D. J 906.

[Notarial Seal] ALFRED J. DALY,
Rotary Public, District of Alaska.

[Endorsed] : 1544. In the United District Court

for the District of Alaska, Second Division. E. W.

Johnston, Plaintiff, vs. Corson Gold Min. Co. et. al..

Defendant. Affidavits. Filed in the office of the

Clerk of the Di'st. Court of Alaska, Second Division,

at Nome. July 20, 1906, Jno. H. Dunn, Clerk. By
, Deputy, (L) Albert Fink, A. J. Daly,

J. W. Albright, Attorney for Defts. Harding, Gib-

son and Waskey.

In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, Special May, 1906, Term begun and

held at the Town of Nome in said District and

Division May 7, 1906.

Friday, July 20, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: HON. ALFRED S. MOORE, Judge.

Angus McBride, Deputy Clerk.

Geo. E. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon thii convening of Court the following

proceedings weie had:
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No. 1544.

JOHNSTON
vs.

CORSON GOLD MINING CO. et al.

Order Submitting Objections to Hearing of Motion

for Injunction.

This being 'the time set for the he aring on applica-

tion for an injunction pendente lite, T. R. Shepard

appearing for the plaintiff, and Albert Fink, A. J.

Daly and J. W. Albright appearing for the defend-

ants, counsel for defendants filed objections to the

motion for an injunction, and after argument upon

the objections, the Court took the matter under ad-

visement, counsel to submit further authorities to

the Court.

In the District Court for the District of Alaska^ Sec-

ond Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, et al..

Defendants,
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Notice of Hearing.

To Messrs. Albert Fink, A. J. Daly, and J. W. Al-

bright, Attornej^s for Defendants Gibson, Was-

ke}" and Harding:

Take notice, that on Saturday, the 4th day of

August, 1906, at the courtroom of the above-named

court, at Nome, Alaska, the issues in the above-en-

titled action raised by the plaintiff's motion for leave

to amend his complaint, which motion, together with

the affidavit of the plaintiff herein referred to, is

herewith served on you, will be brought on for hear-

ing.

Dated July 31st, 1906.

THOMAS R. SHEPARD,
Attorney for Plaintiff.

Service by receipt of copy of the above notice, to-

gether with the motion and affidavit therein men-

tioned, is hereby acknowledged, this 31st day of July,

ALBERT FINK,

Attornev for Defendants.
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In the District Court, for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,

Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY, as President of Said

The Universal Mining Company, and

GEORGE F. WILLEY Individually,

Defendants.

Motion for Leave to Amend Complaint.

Now comes the plaintiff in this action and moves

the Court, first, for leave to amend his complaint

herein as follows:

1. B}^ inserting on page 11 of the complaint, at

the end of the fifth paragraph thereof, and as an ad-

dition to said fifth paragraph, the following sen-

tence :

And said Gibson, when he accepted said sublease

from said Webster's said agent, well knew (as did

said agent also) that said alterations in said pre-
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tended lease had been made as aforesaid after it

was signed on said lessor's part and without said

lessor's consent or knowledge.

2. By striking out of that part of the prayer of

the complaint beginning with the words "that in

and by said temporary injunctional order, or some

other order," in line 31 of page 20, and ending with

the words "by due orders and process of the court

to that end," in lines 6 and 7 of page 21.

And the plaintiff moves the Court, secondly, for

leave to make said amendments bj^ the proj^er in-

terlineation and the proper erasure, respectively,

on the original complaint on file in the office of the

clerk of this court.

An affidavit of E. W. Johnston, the plaintiff

herein, by way of verification of said complaint as

it will stand when amended by insertion as herein-

before specified, is attached to this motion and to

be filed and served herewith.

This motion is based on said affidavit of verifica-

tion, and on all the files, records and proceedings

herein; and the part of this motion asking leave to

make the proposed amendments by the proper in-

terlineation and erasure, respectively, on the orig-

inal complaint, is based on the fact that the length

of said complaint and the exhibits thereto is such

as to entail large and needless delay and expense

in making the proposed amendments, if it shall be

required that the complaint with its exhibits shall
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be re-engrossed in its entirety in the making of said

amendments.

Dated July 30th, 1906.

THOMAS R. SHEPHARD,
Plaintiff's Attorney.

In the District Court, for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,

vs.

Plaintiff,

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNTV^ERSAL MINING COMPANY,
GEORGE F. WILLEY, as President of Said

The EniA^ersal Mining Company, and

GEORGE F. WILLEY Individually,

Defendants.

Affidavit of Verification of Complaint as Proposed

to be Amended.

United States of America,

District of Alaska,—ss.

E. W. Johnston, being sworn, says: I am the

plaintiff in the above-entitled action. I have read
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and am acquainted with the contents of the allega-

tion proposed, in and by the motion on my part to

which this affidavit is annexed, to be added to the

fifth paragraph of the original complaint herein,

at the end of said paragraph, by way of amendment

of said complaint; and I believe said allegation and

said complaint as it will stand when amended by

said addition thereof, to be true.

E. W. JOHNSTON.

Subscribed and sworn to before me this 30th day

of July, 1906.

[Notarial Seal] L. F. THOMAS,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : No. 1544. In the District Court for

the District of Alaska, Second Division. E. W.

Johnston, Plaintiff, v. Corson Gold Mining Com-

pany et al.. Defendants. Motion to Amend Com-

plaint, Affidavit and Notice of Hearing. Filed in

the. office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 31, 1906. Jno. H.

Dunn, Clerk. By , Deputy. Thomas R.

Shepard, Attorney for Plaintiff.
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In the District Court, for the District of Alaska,

Second Division.

Tenn Minutes, Special July, 1906, Teiin Begun and

Held at the Town of Nome, in Said District and

Division, July 23, 1906.

Friday, August lOth, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Geo. B. Grigsby, Acting U. S. Atty.

Thos. C. PoweU, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had:

No. 15M.

JOHNSTON,
vs.

CORSON G. M. CO.

Order Dismissing Bill as to all Defendants Except

George F. Willey.

The Court stated that it was well satisfied that

equity could not take jurisdiction of the bill filed

in this cause; the bill was therefore dismissed as

to all the defendants except the defendant Willey

individually, and Willey as president of the said

corporation. An exception was allowed the plain-

tiff.
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In the United States District Court in and for the

District of Alaska, Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,

GEORGE F. WILLEY, as its President, and

GEORGE F. WILLEY Individually,

Defendants.

Separate Demurrer of Defendants T. M. Gibson,

H. T. Harding and F. H. Waskey.

Come now the defendants Waskej^, Gibson and

Harding, and for their separate demurrer to the

complaint of plaintiff herein filed demur to said

complaint upon the following grounds:

1.

That it appears from said complaint that the

Court is without jurisdiction in equity of the sub-

ject matter of the action.

2.

That there is a misjoinder of parties defendant.
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3.

That several causes of action have been improp-

erly united.

4.

That the complaint as against these demurring

defendants does not state facts sufficient to consti-

tute a cause of action in equity.

Wherefore, demurring defendants pray that said

complaint may be dismissed as to them.

Dated at Nome, Alaska, August 10th, 1906.

A. J. DALY,

J. W. ALBRIGHT,
ALBERT FIKK,

Attorneys for Demurring Defendants.

[Endorsed] : No. 1544. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. E. W. Johnston, Plaintiff, vs. Corson Gold

M. Co. et al.. Defendants. Special Demurrer of

Defts. Harding, Waskey and Gibson. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Aug. 11, 1906. Jno. H.

Dunn, Clerk. By , Deputy. (Z) Al-

bert Fink, A. J. Daly, J. W. Albright, Attorneys for

Defts.
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In tJie United States District Court, District of

Alaska, Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNWERSAL MINING COMPANY,
GEORGE F. WILLEY, as its President, and

GEORGE F. WILLEY Individually,

Defendants.

Judgment.

This matter coming on to be heard upon the ob-

jections of the defendants, Waskey, Harding and

Gibson, to the Court's entertaining jurisdiction in

equity in so far as said comj)laint seeks redress

against said defendants Waskey, Harding and Gib-

son; and it appearing that said defendants, Was-

key, Harding and Gibson have also filed a demurrer

to said complaint;

It is hereby ordered, adjudged and decreed that

the objections of said Waskey, Harding and Gib-

son, be, and the same are hereby, sustained, and the

said demurrer of the said Waskey, Harding and
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Gibson be, and the same is hereby, sustained, and

the complaint of plaintiff is hereby dismissed as to

the defendants Harding, Waskey and Gibson with-

out prejudice, however, to the plaintiff, E. W. John-

ston, to institute against said defendants, Waskey,

Harding and Gibson, such actions at law as he, the

said plaintiff, E. TT. Johnston, may be ad\ised.

Dated at Xome, Alaska, August 10, 1906.

ALFRED S. MOORE,
U. S. District Judge.

[Endorsed] : No. 1514. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. E. W, Johnston, Plaintiff, vs. Corson Gold

M. Co. et al.. Defendants. Judgment. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Aug. 11, 1906. Jno. H.

Dunn, Clerk. By , Deputy. (Z) Albert

Fink, Alfred J. Daly, J. W. Albright, Attorneys for

Defts. Vol. 1, Orders and Judgments, p. 122.
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In the District Court, for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiffs,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
The tJNIVERSAL MINING COMPANY,
GEORGE D. WILLEY as President of said

The Universal Mining Company, and

GEORGE F. WILLEY Individually,

Defendants,

Bill of Exceptions.

Be it remembered, that on the 14th day of July,

1906, the above-entitled cause was connnenced in the

above-named court by the f)laintiff 's filing with the

clerk of said court the complaint herein, which is now

on file and a part of the record in this cause; and

that at the same time with the filing of said complaint

the plaintiff filed with the clerk of said court his

motion, together with affidavits of E. W. Johnston,

said plaintiff, John W. Corson and (attached to said

Corson's affidavit as exhibits thereto), Judson T.
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Webster, Elliot W. Spurr and Louis E. Wyman,

for a temporary injunction and, until the hearing

of such motion upon notice, a restraining order mean-

while, against certain of the defendants in said cause

as in said motion specified, and further as in said

motion set forth, which motion, as was therein stated,

was based on the complaint in said action and the

summons which was issued upon the filing of said

comi^laint and on said affidavits—which motion and

affida\its are on file in this cause and are hereby re-

ferred to and made a part of this bill of exceptions.

That upon the filing of the pleadings and papers

above mentioned the judge of the above-entitled court

granted and entered an order restraining certain of

the defendants, pending the hearing of said mo-

tion for a temporary injunction against them, and

directing that said motion for a tem^^orary injunc-

tion be heard by said court on the 19th day of July,

1906, and further directing as in said order set forth

;

which order was filed ^ith the clerk of said court and

is now on file and a part of the record in this caiise.

That thereupon an undertaking and bond on said

injunction, executed by the plaintiif and a surety

approved by said court, was filed with the clerk of

said court in said cause, as required by a clause in

said order, on July 16th, 1906; and thereupon said

order was duly served upon the defendants therein

restrained, within the time therein prescribed for

such service.
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That on July 18th, 1906, Messrs. Albert Fink, A.

J. Daly, and J. W. Albright, the attorneys in this

cause for the defendants Gibson, Waskey and Hard-

ing, served on the plaintiff's attorney affidavits of

each of said defendants respectively in opposition to

said j)lciintiff's said motion for a temporary injunc-

tion, and afterward filed the same ; that on or about

said July 18th said defendant attorneys applied for

an order shortening the term of notice for the taking

of the depositions of the plaintiff, the defendant

George F. Willey and one John W. Corson, which

order was granted by the court, and thereupon caused

subpoenas to be served on said three last-named per-

sons requiring their appearance at the time fixed for

the taking of such depositions, and served notice of

the taking thereof, with said order, on the plaintiff's

attorney, and proceeded to take the depositions of

said three persons on July 18th and 19th, 1906, but

said depositions have not been returned into court

and were not before the court, or considered by the

court, at the hearing hereinbelow mentioned ; and that

on said July 19th said defendants Waskey, Harding

and Gibson, appearing in this cause by their said at-

torneys, served on the plaintiff's attorney, and there-

after filed with the clerk of said court in this cause,

their written objections to the hearing of the plain-

tiff's said motion for a temporary injunction, which

objections are now on file in this cause and are here-

by referred to as a part of this bill of exceptions.
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That on July 20th, 1906, the plaintiff's said motion

for a temporary injunction came on for hearing be-

fore said court, in pursuance of the clause in said

restraining order setting the same down for hearing

on Jul}^ 19th, and in pursuance of an adjournment

of said hearing which was made by said court on said

July 19th, to said July 20th ; that when said motion

came on for hearing on said July 20th said defend-

ant's attorneys objected to the hearing thereof on the

grounds set forth in their written objections pre-

viously served and filed as aforesaid, and the court

thereupon heard arguments of counsel for said de-

fendants and for the plaintiff respectively upon said

objections, and at the conclusion of said argument

took the matter of said objections under advisement,

giving the respective counsel leave to present written

briefs to the court; that thereafter, on July 31st,

1906, while said matter was still held under advise-

ment by the court, the plaintiff's attorney served on

the attorneys for said defendants, and filed with the

clerk of said court in said cause, a motion on the

plaintiff's part for leave to amend this complaint in

certain particulars in said motion specified, with an

affidavit of the plaintiff in verification of the matter

proposed to be added to said complaint by said

amendment and a notice that said motion would be

brought on for hearing before said court on August

4th, 1906 ; that said motion was thereupon regularly

placed by said clerk on the court's calendar of mo-
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tions to be heard on said 4th day of August, 1906,

but the same was not then heard and no disposition

of said motion has at any time been made by said

court—which motion, affidavit and notice are on file

in this cause and are hereby referred to and made a

part of this bill of exceptions; and that thereafter,

on August 10th, 1906, the undersigned, the judge pre-

siding in said court, having completed his considera-

tion of the matter of said defendants' said objections

to the hearing of the plaintiff's said motion for a

temporary injunction, in the absence of the plaintiff

and of his attorney directed to the clerk of said court

to enter on the journal thereof a "minute order"

sustaining said objections and dismissing the plain-

tiff's complaint as against the defendants Thomas M.

Gibson, Frank H. Waskey and H. T. Harding, which

"minute order" w^as entered accordingh'-, and is of

record herein, and on the same day said judge signed

a judgment in said cause dismissing said complaint

as against said defendants Gibson, Waske}'^ and

Harding, which judgment was filed in this cause by

the clerk of said court under date of August 11th,

1906, and is now on file and a part of the record in

this cause ; and that the demurrer of said defendants

referred to in said judgment was also filed with said

clerk under date of said August 11th and is now on

file and a part of the record in this cause, but no hear-

ing was ever had nor any notice of a hearing given

to the plaintiff's attorney upon said demurrer, nor
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was said demurrer ever served on the plaintiff's at-

torney.

And that the plaintiff has duly prayed of this court

an exception to said ''minute order," for error of the

court, as the plaintiff claims, in therein sustaining

said three defendants' objections and ordering the

complaint dismissed as against them, and also an ex-

ception to said judgment entered in pursuance there-

of, for error of the court, as the plaintiff claims, in

sustaining said objections of said three defendants

and in dismissing the comi3laint as against them,

and in not allowing the plaintiff opi^ortunity to file

an amended complaint or passing, before such dis-

missal, upon the plaintiff's said pending motion for

leave to amend the same ; which exceptions are, and

each of them is, hereby allowed.

And now in furtherance of justice and that right

may be done, the plaintiff presents the foregoing as

his bill of exceptions in this cause, and prays that

the same may be settled and allowed, and signed and

certified by the judge as provided by law.

THOMAS E. SHEPAED,
Attorney for Plaintiff.

Dated, August 30th, 1906.

The foregoing bill of exceptions is correct in all

respects and is hereb}^ approved, allowed, and settled

and made a part of the record herein.

Done in ojDen court at the July Special Term, 1906,

being the term at which the order and the judgment
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of dismissal mentioned in the foregoing bill of ex-

ceptions were entered ; and dated this 4th day of Sep-

tember, 1906.

ALFRED S. MOORE,
United States District Judge, Second Division, Dis-

trict of Alaska.

[Endorsed] : No. 1544. In the District Court for

the District of Alaska, Second Division. E. W.

Johnston, Plaintiff, vs. Corson Gold Mining Com-

pany et al., Defendants. Bill of Exceptions. Filed

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Aug. 30, 1906. Jno.

H. Dunn, Clerk. By , Deputy. (Z) Ser-

vice admitted Aug. 30, 1906. Albert Fink by L. S.

Kerr, one of the Attorneys for Defendants Gibson,

Waskey Harding. Thomas R. Shepard, Attorney

for Plaintiff. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Sep. 4th, 1906. Jno. H. Dunn, Clerk. By
,

Deputy.
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In the Bistrict Court for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY as President of said

The Universal Mining Company, and

GEORGE F. WILLEY individually,

Defendants.

Stipulation for Settlement of Bill of Exceptions.

It is hereby stipulated between the undersigned

that the bill of exceptions proposed on the part of

the plaintiff in the above-entitled cause, filed by him

with hte clerk of the above-named court in said cause

on August 30, 1906, be settled and signed by the

Judge of said court as proposed, forthwith, and that

the time allowed by the practice of the court for the

defendants to propose amendments to said proposed

bill of exceptions, and notice to said defendants of

the time and place when the same will be presented
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to said court to be settled and signed, be and the same

hereby are waived by the undersigned respectively.

Dated September 4th, 1906.

THOMAS R. SHEPARD,
Attorney for Plaintiff.

ALBEET FINK,

Attorneys for Defendants Thomas M. Gibson, Frank

H. Waskey, and H. T. Harding.

DUDLEY DUBOSE,
Attorneys for Defendants Corson Gold Mg. Co., the

Universal Mg, Co., George F. Willey as presi-

dent, and Geo. F. Willey individually.

[Endorsed] : No. 1544. In the District Court, Dis-

trict of Alaska, Second Division. E. W, Johnston,

Plaintiff, vs. Corson Gold Mining Company et al..

Defendants. Stipulation for Settlement of Bill of

Exceptions. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Sep. 4th, 1906. Jno. H. Dunn, Clerk. By
,

Deputy. (Z) Thomas R. ShejDard, Attorney for

Plaintiff.
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1)1 the District Court for tlie District of Alaska,

Second Division.

IX EQUITY.

Xo. 1544.

E. ^V. JOHXSTOX,
Plaiutiff,

vs.

CORSOX GOLD MIXIXG COMPAXY. JUDSOX
T. WEBSTEE. THO^^IAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNR^RSAL MINING COMPANY,
GEORGE D. WILLEY as President of said

The Universal Alining Companr, and

GEORGE F. WILLEY IndividuaUy,

Defendants.

Petition on Appeal.

To the Hon. ALFRED S. MOORE, Judge of the Dis-

trict Court for the District of Alaska, Second

Division

:

The above-named coniphiinant in the above-en-

titled cause, E. T\". Johnston, conceiving himself ag-

grieved by the judgTiient and decree made and en-

tered by the above-named court in the above-entitled

cause imder date of August 10th, 1906, and filed with

the clerk of said court in said cause under date of

August 11th, 1906, wherein and whereby, among

other things, it was ordered, adjudged and decreed
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by said court that the objections of the defendants

Thomas M. Gibson, Frank H. Waskev and H. T.

Harding to said Court's entertaining jurisdiction

in equity in so far as said complainant seeks redress

against said defendants Gibson, Waskey and Hard-

ing, be and the same were thereby sustained, and that

the demurrer of said defendants Gibson, Waskey

and Harding to the plaintiff's complaint in said cause

be and the same was thereby sustained, and that the

complaint of the plaintiff in said cause was thereby

dismissed as to said defendants Gibson, Waskey and

Harding, without prejudice, however, to said plain-

tiff E. W. Johnston to institute against said defend-

ants Gibson, Waskey and Harding, such actions at

law as he, the said i3laintiff, might be advised—does

hereby appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from said judgment

and decree, and from each and every part thereof;

and he prays that this his petition for his said appeal

may be allowed, and that a transcript of the record,

proceedings and papers upon which said judgment

and decree was made and entered, duly authenticated,

may be sent to the United States Circuit Court of

Aj)peals for the Ninth Circuit.

Dated, September 4th, 1906.

THOMAS R. SHEPARD,
Plaintiff's Attorney.

[Endorsed] : No. 1511. (Original.) In the Dis-

trict Court, District of Alaska, Second Division. E.
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W. Johnston, Plaintiff, vs. Corson Gild Mining Com-

pany et al., Defendants. Petition on Appeal.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Sep. 4, 1906.

Jno. H. Dunn, Clerk. By
, Deputy.

(Z) Thomas R. Shepard, Attorney for Plaintiff.

In the District Court for the District of Alaska.

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE D. WILLEY as President of said

The Universal Mining Company, and

GEORGE F. WILLEY Individually,

Defendants.

Bond on Appeal.

Know all men by these j)resents, that we, E. W.

Johnston, the plaintiff in the above-entitled action,

as principal, and W. J. Rowe and A. D. Sheldon
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as sureties, all of the city of Nome, in the District of

Alaska, are held and firmly bound unto Corson Gold

Mining Company, Judson T. Webster, Thomas M.

Gibson, Frank H. Waskey, H. T. Harding, The

Universal Mining Com]3any, George F. Willey, as

president of the said The Universal Mining Com-

pany, and George F. Willey individually, the de-

fendants in the above-entitled cause, jointly, and to

any one or more of them, jointly or severally, accord-

ing as any or all of them may be or become entitled

to any benefit of this bond, in the penal sum of five

hundred dollars ($500.00), to be paid to said ob-

ligees, defendants in said cause, jointly or severally

as aforesaid, their respective representatives or as-

signs ; for which payment well and truly to be made,

we bind ourselves, our heirs and representatives,

jointly and severally firmly by these presents:

Sealed with our seals and dated this 4th day of

September, 1906.

The condition of this obligation is such that where-

as, lately at a session of the District Court for the

District of Alaska, Second Division, at Nome,

Alaska, in a suit pending in said court between the

above bounden principal obligor, E. VV. Johnston,

the plaintiff therein, and the above-named obligees,

Corson Gold Mining Company, Judson T. Webster,

Thomas M. Gibson, Frank H. Waskey, H. T. Hard-

ing, The Universal Mining Company, George F.

^illey as president of said The Universal Mining
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Company, and George P. Willey individually, the

the defendants therein, a judgment and decree

rendered and entered by said court under date of

August 10, 1906, and was filed with the clerk of said

court in said cause under date of August 11, 1906,

against said plaintiif E. W. Johnston, dismissing his

complaint in said cause as to the defendants Thomas

M. Gibson, Frank H. Waskey and H. T. Harding,

and whereas said plaintiff E. W. Johnston has pre-

sented to and filed with said court his petition for

and has obtained from said court an order allowing

an appeal on his part to the United States Circuit

Court of Appeals for the Ninth Circuit to reverse

said judgment and decree, and a citation directed

to said defendants Corson Gold Mining Company,

Judson T. Webster, Thomas M. Gibson, Frank H.

Waskey, H. T. Harding, The Universal Mining Com-

pany, and George F. Willey individually is about to

be issued, citing and admonishing them and each of

them to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at San Francisco, California;

Now, therefore, the condition of this obligation is

such that if said E. W. Johnston, plaintiff and ap-

pellant as aforesaid, shall prosecute his said appeal

to effect and, if he fail to make his plea good, shall

answer all costs that may be awarded against him in



154 E. W. Johnston vs.

favor of said defendants or any one or more of them,

then this obligation shall be void, else valid.

E. W. JOHXSTOX, [Seal]

Principal.

A. D. SHELDON, [Seal]

Surety.

W. J. EOWE, [Seal]

Surety.

United States of America,

District of Alaska,

Second Division,—ss.

W. J. Rowe and A. D. Sheldon, being first duly

sworn, each for himself deposes and says : I am one of

the persons named as sureties in and who signed the

foregoing bond ; I am a citizen of the United States

and a resident of the District of Alaska, and am not

an attorney or counselor at law, or any officer, ad-

ministrative or executive, of the District Court in

and for said Second Division, or of any court what-

soever ; and I am worth the siun of five hundred dol-

lars ($500.00) in proi^erty within said District of

Alaska, exclusive of property exempt from execu-

tion.

W. J. EOWE.
A. D. SHELDON.

Subscribed and sworn to before me this 4th day of

September, 1906.

[Notarial Seal] L. F. THOMAS,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

I
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The foregoing bond on apx3eal is hereby approved

by me, as to foim, sufficiency and sureties, this 4th

day of September, 1906.

ALFRED S. MOORE,
District Judge, District of Alaska, Second Divi-

sion.

[Endorsed] : No. 1544. In the District Court, Dis-

trict of Alaska, Second Division. E. TV. Johnston,

Plaintiff, vs. Corson GTold Mining Comi)any et al.,

Defendants. Bond on Appeal. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Xome. Sep. 4, 1906. Jno. H. Dunn,

Clerk. By , Deputy. Thomas R. Shep-

ard, Attorney for Plaintiff.
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In the District Court for the District of Alaska,

Second Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,

THE UNIVERSAL MINING COMPANY,
GEORGE D. WILLEY as President of said

The Universal Mining Company, and

GEORGE F. WILLEY individually.

Defendants.

Assignment of Errors.

Now comes the plaintiff in the above-entitled cause

and files the following assignment of errors upon

which he will rely on his appeal this day taken from

the judgment and decree made and entered by the

above-entitled court under date of August 10, 1906,

and filed with the clerk of said court in said cause

under date of August 11, 1906, dismissing said plain-

tiff's complaint in said cause as to the defendants

Thomas M. Gibson, Frank H. Waskey, and H. T.

Harding ; that is to say

:
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1.

That the District Court for the District of Alaska,

Second Division, erred in sustaining, in and by said

judgment and decree appealed from, the objections

of said defendants Thomas M. Gibson, Frank H.

Waskey and H. T. Harding to the Court's entertain-

ing jurisdiction in equity in said cause in so far as

said complaint therein seeks redress against said de-

fendants Gibson, Waskey and Harding.

2.

That said Court erred in sustaining, in and by said

judgment and decree appealed from, the demurrer

of said defendants Gibson, Waskey and Harding to

the plaintiff's complaint in said cause.

3.

That said Court erred in sustaining, in and by

said judgment and decree appealed from, the de-

murrer of the defendants Thomas M. Gibson, Frank

H. Waskey and H. T. Harding to said plaintiff's

complaint in said cause (which demurrer was not

filed with the clerk of said court in said cause until

the day after the date of said judgment and was at

no time served on the plaintiff's attorney), without

first requiring said demurrer to be served on said

cause, and filed with the clerk of said court therein,

and brought to a hearing upon due notice to said

plaintiff's attorney in conformity with the rules and

practice of said court.
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4.

That said Court erred in dismissing the plaintiff's

complaint in said cause, in and by said judgment and

decree appealed from, as to said defendants Gibson,

Waskey and Harding.

5.

That said Court erred in entering said judgment

of dismissal of the plaintiff's complaint in said cause

as to said defendants Gibson, Waskey and Harding,

upon and in connection with its order, judgment and

decree therein that said demurrer of said defendants

Gibson, Waskey and Harding to the plaintiff's com-

plaint be sustained, without first affording said plain-

tiff opportunity and granting him leave to amend his

said complaint, within such time and on such terms

as said court might see fit to prescribe.

6.

That said Court erred in entering said judgment of

dismissal of the plaintiff's complaint in said cause, as

to said defendants Gibson, Waskey and Harding,

upon and in connection with its order, judgment and

decree therein that said demurrer of said defendants

Gibson, Waskey and Harding to the plaintiff's said

complaint be sustained, without first hearing and

passing upon said plaintiff's motion, which at the

time of the entry of said judgment was pending and

undisposed of before said Court, for leave to amend

his said complaint in sundry particulars in said mo-

tion, on file in said cause, specified.
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7.

That said Court erred in declining and refusing, by

its making an entry of said judgment and decree

appealed from, to take, retain and exercise jurisdic-

tion in equity against said defendants Thomas ]\L

Gibson, Frank H. Waskey and H. T. Harding (to-

gether with the other defendants named in said plain-

tiff 's complaint) upon the case made by the allega-

tions of said plaintiff's complaint, for the granting

of such relief thereon, prayed for in said complaint

specifically or generally, as might be appropriate.

Wherefore, and in order that the foregoing assign-

ment of errors may be and appear of record, the

plaintiff presents the same to the above-named court

and prays that such disposition may be made thereof

as may be in accordance with law and the statutes of

the United States in such cases made and provided

;

and he prays a reversal by the United States Circuit

Court of Appeals for the Ninth Circuit of said judg-

ment and decree appealed from.

Dated, September 4th, 1906.

THOMAS E. SHEPARD,
Plaintiff's Attorney.

[Endorsed] : No. 1511. (Original.) In the Dis-

trict Court, District of Alaska, Second Division. E.

W. Johnston, Plaintiff, vs. Corson Gold Mining Com-

pany et al., Defendants. Assignment of errors.

Piled in the office of the Clerk of the Dist. Court of
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Alaska, Second Division, at Nome. Sep. 4, 1906.

Jno. H. Dunn, Clerk. By , Deputy. (Z)

Thomas R. Sliepard, Attorney for Plaintiff.

In the District Court for the District of Alaska, Sec-

ond Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY as President of Said

THE UNIVERSAL MINING COMPANY,
and GEORGE F. WILLEY, Individually,

Defendants.

Order Allowing Appeal.

Tlie plaintiff in the above-entitled action, having

presented to this Court in open session, on this 4th

day of September, 1906, of the July, 1906, Special

Term, his petition on api^eal to the United States

Circuit Court of Appeals for the Ninth Circuit, from

the judgment and decree made and entered by this



Corson Gold Mining Company et al. 161

Court in said cause under date of August 10, 1906,

and filed with the clerk of said court in said cause

under date of August 11, 1906, among other things

dismissing the plaintiffs complaint in said cause as

to the defendants, Thomas M. Gibson, Frank H.

Waskey and H. T. Harding, and having therein

prayed the Court that his said petition for his said

appeal may be allowed, and that a transcript of the

record, proceedings and papers \xpon which said

judgment and decree was made, duly authenticated,

may be sent to the United States Circuit Court of

Appeals for the Ninth Circuit ; and having presented

to the Court at the same time an assigmnent of er-

rors alleged by him in the record and proceedings of

this court in said cause, and having by his counsel

moved the Court for an order allowing said appeal

and directing the clerk of this court accordingly ; and

the Court being fully advised in the premises

:

On motion of Thomas R. Shepard. attorney and of

counsel for said plaintiff, it is ordered that the plain-

tiff's said appeal to the United States Circuit Court

of Appeals for the Mnth Circuit from, said order

and judg-ment made and entered by this court in said

cause under date of August 10, 1906, and filed therein

under date of August 11, 1906, be and the same here-

by is allowed ; and, further, that a certified transcript

of the record, files, exhibits and all proceedings and

papers in said cause be prepared and transmitted by

the clerk of this court to said United States Circuit
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Court of Appeals for the Ninth Circuit within the

time prescribed by the rules of said court.

And it is further ordered that the plaintiff's bond

for costs on said appeal (the plaintiff not applying

for a supersedeas) be and it hereby is fixed at the

sum of five hundred dollars ($250.00.)

Done in open court, this 4th day of Se23tember,

1906.

ALFRED S. MOORE,
United States District Judge, District of Alaska,

Second Division.

[Endorsed] : No. 1544. (Original.) In the Dis-

trict Court of Alaska, Second Division. E. "W.

Johnston, Plaintiff, vs. Corson Gold Mining Com-

pany et al., Defendants. Order Allowing Appeal.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Sep. 4, 1906.

Jno. H. Dunn, Clerk. By Thomas R. Shepard, At-

torney for Plaintiff. Vol. 4, Orders and Judgments,

p. 449.
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In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes Special July, 1906, Term begun and

held at the Town of Nome in said District and

Division July 23, 1906.

Tuesday, September 4, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Geo. B. Grigsby, Acting U. S. Atty.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court the following

proceedings were had

:

No. 1544.

JOHNSTON
vs.

CORSON GOLD MINING CO. et al.

Order Settling Bill of Exceptions, etc.

Thos. R. Shepard, counsel for plaintiff, presented

to the Court a stipulation for settlement of bill of

exceptions, which bill of exception was thereafter

presented to the court, signed and filed.

No. 1544.

JOHNSTON
vs.

CORSON GOLD MINING CO. et al.
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Thos. R. Shepard presented to the Court a petition

for an appeal and a bond for costs, wMch was ap-

proved by the Court, and an order allowing an ap-

peal signed.

In the District Court for tJie District of Alaska, Sec-

ond Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

COESON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE ITNR^RSAL MINING COMPANY,
GEORGE F. WILLEY as President of Said

THE UNWERSAL TUNING COMPANY,
and GEORGE F. WILLEY, Individually,

Defendants.

Praecipe for Transcript on Appeal.

To Mr. John H. Diuui, Clerk of the Above-named

Court

:

You are hereby requested to prepare, and to trans-

mit to the office of the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit, at

San Francisco, California, in time to be filed in said

office on or before October 4th, 1906, notifying the



Corson Gold Mining Company et al. 165

undersigned if it shall be impracticable for you to

forward the transcri]3t in time, so that an order of ex-

tension can be obtained, a transcript for use on the

pending ajDpeal of the plaintiff to said Circuit Court

of Appeals, of all the pleadings, processes, returns,

files, records and proceedings in the above-entitled

cause.

Dated, September 5th, 1906,

THOMAS R. SHEPARD,

Attorney for Plaintiff.

[Endorsed] : Xo. 1511. In the District Court,

District of Alaska, Second Division. E. W. John-

ston, Plaintiff, vs. Corson Gold Mining Comi3any et.

al. Defendants. Praecipe for Transcript on Ap-

peal. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Sep.

6, 1906. Jno. H. Dunn, Clerk. By ,

Deputy. (Z) Thomas R. Shepard, Attorney for

Plaintiff.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1544.

E. W. JOHNSTON,
Plaintiff,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY as President of Said

THE UNIVERSAL MINING COMPANY,
and GEORGE F. WILLEY, Individually,

Defendants.

Clerk's Certificate to Transcript.

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 128, both in-

clusive, is a true and exact transcript of the sum-

mons, complaint, motion, affidavits and preliminary

restraining order, undertaking and bond on injunc-

tion, motion for order shortening time to take depo-

sitions, affidavit of A. J. Daly, minute order, order

shortening time to take depositions signed, objec-

tions to hearing motion for injunction, minute order,

hearing on application for injunction continued,

affidavit of T. M. Gibson, affidavit of Frank H. Was-
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key, affidavit of H. T. Harding, minute order, objec-

tions to hearing of motion for injunction submitted,

notice of hearing of motion for leave to amend com-

plaint, motion to amend complaint, and affidavit,

minute order, bill in equity dismissed as to all de-

fendants except Defendant George F. Willey as

President of the Universal Mining Company and

George F. Willey Individually, demurrer of Gibson,

Harding and Waskey to complaint, judgment, bill of

exceptions, stipulation for settlement of bill of ex-

ceptions, petition on appeal, bond on appeal, assign-

ment of errors, order allowing appeal, minute order,

bill of exceptions settled and appeal allowed, prae-

cipe for transcript, in the case of E. W. Johnston

vs. Corson Gold Mining Company, Judson T. Web-

ster, Thomas M. Gibson, Franlv H. Waskey, H. T.

Harding, The Universal Mining Company, George

F. Willey as President of said The Universal Min-

ing Company, and George F. Willey Individually,

No. 154-1:-Civil, this Court, and of the whole thereof

as appears from the records and files in my office at

Nome, Alaska ; and further certify that the original

citation in the above-entitled cause is attached to this

transcript.

Cost of transcript $39.00, paid by Thomas R. Shep-

ard, attorney for plaintiff.
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In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 15th day of

September, A. D. 1906.

[Seal] JNO. H. DUNN,
Clerk of the District Court of Alaska, Second Divi-

sion.

By Angus McBride,

Deputy Clerk.

In the Bistrict Court for the District of Alaska, Sec-

ond Division.

IN EQUITY.

No. 1544.

E. W. JOHNSTON,
Plaintiff and Appellant,

vs.

CORSON GOLD MINING COMPANY, JUDSON
T. WEBSTER, THOMAS M. GIBSON,

FRANK H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING COMPANY,
GEORGE F. WILLEY as President of Said

THE UNIVERSAL MINING COMPANY,
and GEORGE F. WILLEY, Individually,

Defendants and Appellees.

Citation.

United States of America,—ss.

The President of the United States of America, to

Corson Gold Mining Company, Judson T. Web-



Corson Gold Mining Company et at. 169

ster, Thomas M. Gibson, Frank H. Waskey, H.

T. Harding, The Universal Mining Company,

George F. Willey as President of said The Uni-

versal Mining Company and George F. Willey

individually, Greeting

:

You and each of you are hereby cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit, to be held

at the city of San Francisco, in the State of Cali-

fornia, within thirty (30) days from the date of this

writ, pursuant to an appeal filed in the office of the

clerk of the District Court for the District of Alaska,

Second Division, at Nome, Alaska, wherein E. W.

Johnston, the plaintiff in the above-entitled cause,

is appellant and you, the defendants in said cause,

are appellees, to show cause, if any there be, why the

judgment and decree rendered against said plaintiff

and appellant, dismissing his complaint in said cause

as to the defendants Thomas M. Gibson, Frank H.

Waskey and H. T. Harding, as in said appeal men-

tioned, should not be corrected, and why speedy jus-

tice should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 4th day of September,
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A. D. 1906, and of the Independence of the United

States the one hundred and thirty-first.

ALFRED S. MOORE,
United States District Judge, District of Alaska,

Second Division.

[Seal] Attest : JNO. H. DUNN",

Clerk.

Due service of the foregoing citation and of the

petition on appeal therein referred to and of the as-

sigmnent of errors filed in connection with said peti-

tion and of the order allowing said appeal, upon the

undersigned respectively, by delivery of copies of the

same, this 5th day of September, 1906, is hereby ad-

mitted by each of the undersigned respectively.

ALBERT FINK,

One of the Attorneys for Defendants and Appellees,

Thomas M. Gibson, Frank H. Waskey and H. T.

Harding.

By L. S. KERR.

DUDLEY DU BOCE,

Attorneys for Defendants and Appellees, Corson

Gold Mining Co., The Universal Mining Co.,

George F. Willey as President of said The Uni-

versal Mining Co. and George F. Willey, Indi-

vidually.

[Endorsed]: No. 1544. (Original.) District

Court, District of Alaska, Second Division. E. W.

Johnston, Plaintiff, vs. Corson Gold Mining Com-

pany, et al., Defendants. Citation. Filed in the
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office of the Clerk of the Dist. Couii: of Alaska, Sec-

ond Division, at Xome. Sei^. 6th. 1906. Jno. H.

Dunn, Clerk. By , Deputy.

[Endorsed] : Xo. 1381. United States Circuit

Court of Appeals for the Xinth Circuit. E. W. John-

ston, Aj)pellant, vs. Corson Gold Mining Company,

Judson T. "Webster, Thomas M. Gibson, Frank H.

Waskey, H. T. Harding, The Universal Mining Com-

i^any, George F. TTilley, as President of said The

Universal Mining Company and George F. Willey,

individually. Appellees. Transcript of Record.

Upon Appeal from the United States District Coi:; t

for the District of Alaska, Second Division.

FHed October 5, 1906.

F. D. MOXCKTOX,
Clerk.
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E. \\', JOHNSTON, Appellant-

CORSON GOLD MINING COM- |

PANY, JUDSON T, Webster,
THOMAS M. GIBSON, FRANK!
H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING
COMPANY, GEORGE P. WIL
LEY, AS PRESIDENT OF SAID

\

UNIVERSAL MINING COM-
PANY, AND GEORGE P. WIL-
LEY, INDIVIDUALLY, AppeU

UPON APPEAL FROM THE UNITED STATES DISTRICT
FOR THE DISTRICT OF ALASKTA,

SECOND DIVISIC:

Brief fpr Appellant

THOMAS R^^HEPARD. Nome, Ala

SHEPARD & FLE'Fr, Seattle. Washington,

OfCounstl. .

The Ivy Pilss, r^-cCuvA v.v'\ C'.erry, -eritlTc





IN THE

Intt^b Butts

FOR THE NINTH CIRCUIT

E. W. JOHNSTON, Appellant,

vs.

CORSON GOLD MINING COM-
PANY, JUDSON T. WEBSTER,
THOMAS M. GIBSON, FRANK
H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING
COMPANY, GEORGE F. WIL-
LEY, AS PRESIDENT OF SAID
UNIVERSAL MINING COM-
PANY, AND GEORGE F. WIL-
LEY, INDIVIDUALLY, Appel-

lees.

UPON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA,

SECOND DIVISION.

Brief for Appellant

THOMAS R. SHEPARD, Nome, Alaska,

Solicitor for Appellant.

SHEPARD & FLETT, Seattle, Washington,

Of Counsel.





In the United Stites Circuit Court of Hppeals

FOR THE NINTH CIRCUIT

E. W. JOHNSTON, Appellant,

vs.

CORSON GOLD MINING COM-
PANY, JUDSON T. WEBSTER,
THOMAS M. GIBSON, FRANK,
H. WASKEY, H. T. HARDING,
THE UNIVERSAL MINING
COMPxlNY, GEORGE F. WIL-
LEY, AS PRESIDENT OF SAID
UNIVERSAL MINING COM-
PANY, AND GEORGE F. WIL-
LEY, INDIVIDUALLY, Appel-

lees.

UPON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA,

SECOND DIVISION.

Brief for Appellant

This is an appeal from a final order and decree of the

District Court of the District of Alaska in the Second

Division thereof entered on xlugust 10, 1906, denying a

motion for injunction and dismissing the complaint filed

in that court by the appellant against the appellees. See

Transcript pp. 138-9, 149-155.



The bill of complaint shows the following state of

facts: In May, 1906, the defendants Gibson, Waskey

and Harding entered on the premises, placer mining

claims, near Nome, and have since mined thereon, claim-

ing solely under a purported lease, recorded in the proper

office, from the defendant Corson Gold Mining Company

to the defendant Webster, dated June 10, 1905, for a term

of twenty years, and embracing other mining claims also.

This lease was authorized and executed by de facto di-

rectors and officers of the lessor company who were not

de jure invested by the stockholders with their official

positions or in any way entitled to bind the company.

The purported lease having been so executed on the part

of the company in duplicate, the duplicates were sent to

Webster at his home in Illinois, to be executed by him

and then delivered by the return of one duplicate to the

company. Webster signed the lease, but not being suited

with some of its provisions he made material alterations

in its text, erasing sundry clauses and substituting others,

and then sublet the claims in question to the defendant

Gibson, one of the duplicate leases so altered being de-

livered with the sub-lease to Gibson, who caused

them to be recorded. The lessor company, upon

learning of the alterations in the lease, refused to

sanction them, and formally repudiated the whole trans-

action. The Corson Gold Mining Company subsequently

conveyed all its assets to the defendant The Universal



Mining Company, which afterwards leased these claims

to the plaintiff for a term of two years, beginning July

1, 1906, the term not to be abridged, however, in case of

delay in obtaining possession, but only to be deferred in

the date of its commencement, and the lessor covenanting

to use all reasonable endeavor and legal means to put

plaintiff in possession on said date or as soon thereafter

as possible. The defendants Gibson, Waskey and Hard-

ing (the two last named claiming under Gibson) have

mined from these claims gold of a large value, to an

amount unknown to plaintiff, but, on information and

belief, exceeding $25,000. The ground is valueless ex-

cept for the deposits of gold therein; said defendants are

mining it upon a large scale and unless stopped by the

court will speedily, and before the plaintiff can enjoy his

rights under his lease, extract all the gold dust from the

ground and leave it barren and valueless. Since July 1,

1906, the plaintiff has sought to enter peaceably on the

premises and has demanded possession from said de-

fendants, which tliey have refused ; and the plaintiff has

no means of ascertaining the true amount of the gold

which said defendants are taking from the premises,

other than their own statements, and they are of inade-

quate financial responsibility, to be answerable person-

ally for the value of the gold already mined from said

premises which they are and will be held accountable for

to the plaintiff. (Transcript, p. 21).



Both the ** Webster lease" and that of the plaintiff

embrace only an undivided one-half of the mining claims

referred to, the other half being owned by one Herbert

Gray, who is not in possession thereof exclusively or ad-

versely to the plaintiff or his lessor, nor mining thereon,

and no controversy exists with him; and Gray is not

joined as a party.

The defendant Willey, now president of the plain-

tiff's lessor, has lately been disparaging and seeking to

repudiate the plaintiff's lease, although he solely nego-

tiated it for his company. He has procured since the date

of plaintiff" 's lease a pretended and fraudulent deed from

his company to himself of all its assets, without consid-

eration, and can at any time file it for record. He is also

negotiating and fraudulently combining with defendants

Gibson et al to leave them in possession and enjoyment

of the premises under their pretended lease, on some

terms of personal advantage to himself.

The bill charges that the record of the pretended

lease to Webster, and of the sub-lease to the defendants

in possession, and the said pretended deed to defendant

Willey, constitute clouds upon the plaintiff's title to his

leasehold interest; that said defendants' occupation and

working of said mining claims and thoir exclusion of the

plaintiff" therefrom and from direct knowledge of what

amount of gold they are extracting are an irreparable

injury to him for the redress whereof he has no adequate



remedy at law; that the plaintiff at large expense pre-

pared to mine the premises himself on a large scale from

and after July 1st ; that the open working season for min-

ing on the premises is brief and if said defendants are per-

mitted to continue mining pending suit, the premises are

liable to be wholly worked out and left valueless before

final decree. (Transcript, pp. 4-26).

The plaintiff prays that, in order to prevent irre-

parable loss and injury to the premises, said clouds be

removed from the plaintiff's title; that said defendants

be forthwith enjoined from continuing to mine said

ground; that defendants account for the gold removed

from said premises and respond in damages therefor;

that the defendant Willey as president of the Corson Gold

Mining Company and individually be enjoined from fur-

ther disparaging plaintiff's lease and be directed to fulfill

to the utmost of his power his lessor's covenant to put

plaintiff in peaceable possession; that the plaintiff's said

lease be decreed to be valid and that the judgment of this

court decree to plaintiff the right of possession of all of

said premises. (Transcript, pp. 26-31).

The plaintiff moved to amend his complaint but the

court does not seem to have passed on the motion—at

least not formally. The proposed amendment is as fol-

lows:

1. To amend the fifth paragraph of the complaint

which set forth the lease to Webster, his unauthorized
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changes in it, the company's refusal and tlie sub-lease

and assignment to Gibson by adding an allegation of Gib-

son's knowledge when he accepted the sub-lease that the

alterations in the lease to Webster had been made after

its execution by the company and without the company's

consent or knowledge.

2. To amend the prayer by striking out a passage

in it and which prayed for a temporary mandatory in-

junctional order permitting the plaintiff to resume pos-

session. These proposed amendments were duly verified

by the plaintiff and the motion for it was filed before the

hearing of the motion for injunction. (Transcript, pp.

131-134 and 130).

The defendants Gibson, Waskey and Harding de-

murred to the complaint for lack of equity and misjoinder

of defendants and causes. (Transcript, pp. 136-7).

On the bill above summarized and on several affida-

vits the plaintiff moved for a temporary order enjoining

the working of the properties covered by the lease to him

and for other relief in accordance with the prayer of this

bill. (Transcript, pp. 64-66). The affidavits are sum-

tnarized as follows

:

The plaintiff stated that he personally conducted the

negotiations for the lease to him at Boston in the spring

of 1906 with defendant Willey as the representative of

The Universal Mining Company. The lease was drafted



and re-drafted until it was perfectly satisfactory to both

Mr. AVilley and Mr. Johnston. After very full delibera-

tion Mr. Willey was satisfied and stated that its execu-

tion had been fully authorized by a vote of the directors.

After obtaining- the lease and before returning to Nome

Mr. Johnston prepared to mine during the season of 1906.

He bought and shipped to Nome boilers, hoists and other

mining appliances, lumber, provisions and camp outfit,

employed a foreman and otherwise incurred large ex-

pense. All this was for the sole purpose of working this

mining ground and he had no other uses for his purchases.

He stated that his loss would far exceed $5,000 if he could

not work the ground under his lease in 1906 quite apart

from the gold value to be derived from it. He also said

that Mr. Spur's affidavit which was filed on the motion

agreed with Spur's oral declaration to him in the spring

of 1906 detailing the history of the alleged lease to Web-

ster and also that Webster in "the early autumn of the

year 1906" (obviously a clerical error for 1905) at Nome

several times stated to him that he was not willing to

accept and would not accept the proposed lease from the

Corson Gold Mining Company to himself. This affidavit

of Johnston was dated July 14, 1906. (Transcript, pp.

67-70).

John W. Corson also made an affidavit. He was then

a resident of Nome and had been since its incorporation a

stockholder of the Corson Gold Mining Company. He
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declares that the persons who acted as the board of di-

rectors in undertaking to autliorize the execution of the

lease to "Webster were wholly other persons than those

named in the articles of incorporation as the first board

;

that at no time before July 1, 1905, was any meeting of

the stockholders held for an election of a board of direc-

tors as a successor of the original board and that no such

new board of directors was ever elected before said date

at any meeting held within the limits of Arizona under

whose laws the company was organized. He also says

that he knows personally that Elliott W. Spur was not the

person elected by the original board of directors as pres-

ident or vice-president. During the winter and spring of

1906, Mr. Corson saw the defendant Webster, said Spur

and Louis E. Weyman, the attorney of the company, wlio

had prepared the alleged lease to Webster and at the in-

stance of himself and of the defendant Willey, each of

them made an affidavit setting forth his knowledge, so

far as within the personal knowledge of each affiant, of

the history of the alleged lease and of the transactions

and correspondence. These affidavits were intrusted by

them to affiant Corson and are attached to his affidavit.

They are hereinafter summarized.

Corson says tlint he participated in the negotiations

in the lease from the Universal Mining Com])nny to

Jolmston, repeatedly re-drafted the lease until it was en-

tirely satisfactory to both parties and that the defendant
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Willey alone conducted the negotiations on behalf of the

company and when it finally suited him and one Branch,

the company's counsel, Willey procured it to be executed

by the officers of the company and brought it back in

triplicate so executed to Johnston and Corson and deliv-

ered it, stating that he had had a meeting of the lessor's

directors called expressly to authorize the lease and that

had been done. Notwithstanding all this on July 6, 1906,

Willey published in a daily paper at Nome a notice that

the lease was not binding on the company and also about

the same time informed Corson that he then held deeds

from the Universal Mining Company to himself for all

its assets including the claims leased. Corson states that

from Willey 's repeated assertions and from other infor-

mation he believes that Willey holds the controlling in-

terest in the stock of the Universal Mining Company and

its officers act wholly under his domination and are ready

to do anything that he wishes. This affidavit was made

on July 1.3, 1906. (Transcript, pp. 71-76).

The affidavit of Webster made at Corson's request

and annexed as an exhibit to Corson's affidavit is to the

effect that in 1905 he entered into negotiations with the

Corson Gold Mining Company for the lease including

s])ecially the five claims here involved and about July 10,

1905, the company forwarded the executed lease in dupli-

cate to him at Atlanta, Illinois. Soon afterwards Webster

left Atlanta for Nome taking the duplicate lease with him.
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He says "after due consideration" lie changed the terms

of the lease as proposed by the company to liim by eras-

ing the words ''or ever may have" in the clause about the

payment of anj^ claims which the plaintiif "or his assigns

now has or at any time ever had or may have against

this company or its said property," and also by erasing

the words "fullest capacity" in the clause providing that

he should "develop and work said properties at his own

expense and in good faith to their fullest capacity," sub-

stituting for the erased words, '^to the best of his ahility."

After these changes he signed the lease, and after his re-

turn to Nome in September, 1905, notified the lessor of

the changes and returned one of the leases to it, asking

its assent, but about December 15, 1905, the company no-

tified him of its refusal to consent to the changes. Much

correspondence has taken place between him and the Cor-

son Gold Mining Company and the Universal Mining

Company about this lease and the proposed changes, but

the affiant admits that there never has been at any time

any assent to the proposed changes, and the lease as pro-

posed by the company has never been accepted by him.

He also says that he has read Wyman's affidavit, and it is

true except that according to his own recollection he did

not say when he returned the proposed lease that he re-

fused to act under it unless he was given a deed, he sim-

ply asked for the adoption of the changes or that he be

given a deed. He also admits that Mr. Spur's affidavit

is true. (Transcript, pp. 76-79.)
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The alterations of the proposed Webster lease made

by Mr. Webster can be seen in connection with their con-

text by comparing the passage at the foot of page 51 and

top of page 52 of the Transcript with that at the middle

of page 93—the former being in the lease as drawn, and

the latter in the altered docmnent,

Mr. Wyman in his affidavit said that on June 3, 1905,

Mr. Webster and Mr. Spur called at his law-office in Man-

chester, N. H., relative to a lease of the Corson Com-

pany's properties to Webster. Lyman had a meeting of

the then directors called, and they authorized a lease to

Webster on the terms of his pa^^llent of all claims that

Johnston (the plaintiff) then had, or at any time ever

had or ever may have against the company, and of his

working the properties to their fullest capacity, and pay-

ing twenty-five per cent of the net income. He details the

execution of the lease and its transmission in duplicate

to Webster, who '^ always refused to accept said lease as

drawn, or to act in accordance with the terms thereof,"

and instead requested the company to give him a deed and

to reduce the rent. On September 20, 1905, the directors

considered and refused these requests, of which Webster

was notified, but "Webster always refused and failed to

sign or return said lease, and to do any act under it, un-

less he was given a deed." In December, 1905, Webster

asked for changes in the lease, and was notified by Wy-

man he must sign and return the lease by Dec. 12 if he
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expected farther dealings with the company ; and he then

returned the lease signed by himself, but in its altered

state as above detailed. The stockholders then, at a meet-

ing held in Manchester, after explanation of the changes,

unanimously voted to repudiate all transactions had by

Spur and the board of directors with Webster, and to

withdraw all offers of a lease to him— of which Webster

was then notified by the affiant, and he has since then, in

letters to Wyman, acknowledged the invalidity of the

lease and made other propositions. (Transcript, pp. 95-

100.)

Mr. Spur's affidavit briefly states the circumstances

of the allowance and execution of the lease, the directors'

refusal to give a deed or change the lease, and asserts

that there were no erasures or interlineations with the

pen in the typewritten lease when he signed it. (Tran-

script, pp. 101-103.)

Affidavits were also filed by the defendants Gibson,

Waskey and Harding, to resist the motion for injunction.

They deny all knowledge of any alteration of the Web-

ster lease, say that the changes were immaterial, and (on

information and belief) that they were ratified by the

Corson Gold Mining Company; and assert that the af-

fiants have paid over $10,000 to redeem the property for

the company from an execution sale made to Grny, the

co-owner. (Transcript, pp. 121-27).
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At the hearing of the motion for injunction, the de-

fendants Gibson, Waskey and Harding, appearing sep-

arately, filed objections which were equivalent to a gen-

eral demurrer, and apparently on those objections and

without passing on the merits of the motion, the court de-

nied the motion and dismissed the bill on the ground that

''equity could not take jurisdiction of the bill." (Tran-

script, pp. 117-18, 135, 138-39).

A bill of exceptions, detailing the proceedings regard-

ing the motions and the hearing, was settled. (Transcript,

pp. 140-46).

An appeal to this court was duly taken and perfected.

(Transcript, pp. 149-62.)

ASSIGNMENT OF ERRORS.

The assignment of errors as filed below is found at

pp. 156-59 of the Transcript. For the purposes of this

appeal and brief, they may all be comprised under two

heads

:

I.

The District Court erred in dismissing the plaintiff's

bill on the ground of lack of jurisdiction in equity.

II.

The District Court erred in denying the plaintiff's

motion for an injunction against mining pending the suit.
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ARGUMENT.

In considering this case it should he constantly borne

in mind what the plaintiff is seeking to recover.

1. That the fraudulent and mutilated leases of de-

fendants be ciancelled and removed as a cloud ujDon plain-

tiff's title.

2. That defendants be enjoined from committing

further trespass by operating the mine.

3. That defendants be required to account for the

gold taken from said property, and that judgment there-

for be given to plaintiff.

4. That plaintiff be decreed to be entitled to posses-

sion of the property.

We contend that plaintiff's complaint states a good

cause of action in equity in accordance with the following

principles

:

1. Where a court of equity obtains jurisdiction for

equitable purposes it will retain it to give full relief,

whether legal or equitable, as to all purposes relating to

the subject matter of the bill, even though they will be

required to give relief in matters which would not have
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been subjects of equitable interposition if they alone were

the original subjects of relief.

Pom. Eq. Jur. Sec. 181, 231-242.

Big Six DeieL Co. vs. Mitchell, 138 Fed. 283.

Whipple vs. Farrar, 3 Mich. 436.

Gonnley vs. Clark, 134 U. S. 338.

Cathcart vs. Robinson, 5 Pet. U. S. 263.

Gass vs. Stinsou. 10 Fed. Cas. Xo. 5260.

Shilling vs. Rominger, 4 Colo. 100.

Hauley vs. Simons, 14 X. E. 7.

RenUn vs. Hill, 49 Iowa 270.

McMurray vs. Van Gilder, 9 X. W. 903.

Bullock vs. Adorns Executor, 20 X. J. Eq. 367.

Mays vs. Taylor. 7 Ga. 238.

Mixer vs. Sibley, 53 111. 61.

Biegler vs. Merchants Loan d- Trust Co., 45 X. E.

512.

Pool vs. Decker, 92 111. 501.

2. Threatened and continuous injuries to mines,

quarries, timber growing upon lands, buildings located

thereon or other imj^rovements of a i^ermanent character

are enjoined because such acts alter the character of the

property and also tend to destroy it and occasion irre-

parable loss and damage.

Cluipman vs. Toy Long, 5 Fed Cas. Xo. 2610.

Big Six Development Co. vs. Mitchell, 138 Fed. 283.

Story Eq. Jur. §928.
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1 High on Iiij. §730.

Courihope vs. Mnpplesden, 10 Ves. 290.

Scully vs. Rose, 61 Md. 408.

Erhardt vs. Bouro, 113 U. S. 537.

Jerome vs. Ross, 7 Johns. Ch. 315.

Hammond vs. Winchester, 82 Ala. 470.

Snyder vs. Hopkins, 31 Kan. 557.

(a) In such cases the threatened injuries are to the

res and diminish the value of the property itself and an

injunction will be granted to prevent the continuing waste

or trespass, although the plaintiff is not in actual posses-

sion and although the legal title has not been settled or

questioned by an action at law.

Big Six Development Co. vs. Mitchell, 138 Fed. 283.

Chapman vs. Toy Long, 5 Fed. Cas. No. 2610.

Sawyer, 28).

Story Eq. Jur. §§860, 918, 928.

Union Pacific By. vs. Kansas Elevator Co., 17 Fed.

200.

Earl Cupper vs. Baker, 17 Ves. 128.

Iron Co. vs. Raymond, 45 N. Y. 703.

Snyder vs. Hopkins, 31 Kan. 559.

• OolagJw Co. Oil Co. vs. Snyder, 106 Fed. 764.

Peck vs. Ayers tf Lord Tie Co., 116 Fed. 273.

Logan Natural Gas Co. vs. Great So. Gas &: Oil

Co., 126 Fed. 623.

Hotchkiss vs. Fitzgerald, (W. Va.) 23 S. E. 576.

Price vs. Carney, 75 Ala. 545.
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McCahnount vs. Lawrence, 15 Fed. Cas. Xo. 8676.

Little Rock & Fort S. Ry. Co. vs. Perry, 37 Ark,
164.

Harding vs. Fuller, 141 111. 308 (30 X. E. 1063).

Nash vs. Simpson, 78 X. E. 142.

Carter vs. McGraw, 67 Md. 583 (11 Atl. 287).

King vs. Baldwin, 8 Am. Dec. 415.

(b) The technical distinction between waste and

trespass has long been disregarded by courts of equity,

and the rule now is that, wherever a trespass is attended

with irreparable injury or a multiplicity of suits or

vexatious litigation, an injunction will be allowed the

same as if it were a case of waste.

Story Eq. Jur. §§918, 928.

Adams Eq. 109.

Chapman vs. Toy Long, 5 Fed. Cas. Xo. 2610.

ClarJc vs. Jeffersonville M. & /. R. Co., 44 Ind. 248.

Livingston vs. Livingston, 6 Johns. Ch. 499.

Merced Mining Co. vs. Fremont, 7 Cal. 317.

(c) AYliere the acts done or threatened are ruinous

to the property or are of a character to permanently im-

pair its just enjo^Tnent in the future an injunction will

be granted against them.

Shipley vs. Ritter, 7 Md. 408.

Echelkamp vs. Schrader, 45 Mo. 505.

Weigel vs. Walsh, 45 :\ro. 560.
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Kerlin vs. West, 4 N. J. Eq. (3 H. W. Green) 449.

Southmayd vs. McLaughlin, 24 N. J. Eq. (9 C. E.

Green) 181.

(d) In enjoining trespass or waste in case of mining

property courts of equity exercise a greater latitude than

as to ordinary lands; the injuries not being capable of

adequate compensation in damages at law.

Chambers vs. Alabama Iron Co., 67 Ala. 353.

Derry vs. Ross, 5 Colo. 295.

Broun vs. Salary, 37 Fla. 102.

Scully vs. Ross, 61 Md. 408.

Lockwood vs. Limsford, 56 Mo. 68.

Allen vs. Dunlap, 24 Or. 229.

(e) When the trespasser is insolvent or not finan-

cially responsible to respond to a judgment for damages

it furnishes further reason for the interposition of a court

of equity.

16 A. & E. "Enc. (2d ed.) 361, note 3.

22 Cyc. 764, note 26.

Century Digest Vol. 27 page 1662 and cases cited.

3. Plaintiff out of possession may maintain an

equitable action to remove a cloud on title coupled with

a demand to enjoin defendants from committing trespass

or waste, or other equitable relief, and for possession.

Big Six Development Co. vs. Mitchell, 138 Fed.

279-283.
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Chapman vs. Toy Long, Fed. Cas. No. 2610.

Buncevs. Gallagher, Fed. Cas. No. 2133 (5 Blatcli

481).

Trotter vs. Heckscher, 42 N. J. Eq. 254 (7 Atl. 650).

Whipple vs. Farrar, 3 Mich. 436.

Gormley vs. Clark, 134 U. S. 338.

Wilson vs. Dresser, 152 111. 387 (38 N. E. 888).

Collins vs. Galley, 11 Atl. 118.

Appeal of Wilhelms, 78 Pa. St. 120.

Oberin vs. Wells, 163 111. 101 (45 N. E. 294).

Bettman vs. Harness, (W. Va.) 26 S. E. 271.

Erickson vs. Fisher, (Minn.) 53 N. W. 638-9.

Hammond vs. Pennock, 61 N. Y. 145.

Hooper vs. De Vaughn, (W. Va.) 27 S. E. 251.

4. Where a party out of possession holds a legal

title under circumstances that the law cannot furnish hira

full and complete relief his right to resort to equity to

have a cloud removed is complete.

Pom. Eq. §1399, note 4; also §§231-242.

Redmond vs. Packenham, 66 111. 434.

Plant vs. Barclay, 56 Ala. 561.

Thompson vs. Lynch, 29 Cal. 189.

Hager vs. Shindler, 29 Cal. 47.

Branch vs. Mitchell, 24 Ark. 431, 439.

King vs. Carpenter, 37 Mich. 363.

Ormsby vs. Barr, 22 Mich. 80, 84.

Low vs. Staples, 2 Nev. 200, 212.
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Pier vs. Fond du Lac, 38 Wis. 4-70.

Laivrence vs. Zinpleman, 37 Ark. 643, 645.

Booth vs. Wiley, 102 111. 84, 114.

5. While the jurisdiction of equity cannot ordinar-

ily be invoked to remove a cloud from title when com-

plainant is not in possession, yet, when any other distinct

ground of jurisdiction is averred, the court, having as-

sumed jurisdiction for one purpose, will retain it that the

whole litigation may be settled.

Shipman vs. Fiirina, 69 Ala. 565 (44 Am. Eep.
578).

Big Six Development Co. vs. Mitchell, 138 Fed. 282.

Mead vs, Camfield, 11 N. J. Eq. 38.

Pom. Eq. Jur. §^231-242 (2d ed).

Oher vs. Gallager, 93 U. S. 199, 207.

Gormley vs. Clark, 134 U. S. 338, 349.

Crane vs. Conklin, 1 N. J. Eq. 346.

Mosley vs. Nither, 76 Ky. 408.

1 Story Eq. Jur. §§228-9.

Lockhert vs. Hart, 57 Ala. 198.

Rays Admr. vs. Womhle, 56 Ala. 32.

(a) In the equitable action damages sustained up

to the time of entry of judgment may be recovered.

Stoivers vs. Gilbert, 156 N. Y. 600.

Blondell vs. Consolidated Gas Co., 89 Md. 744.

16 A. & E. Enc. Law (2d ed.) 362, note 3.

28 A. & E. Enc. Law, 595, note 8.
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We have purposely cited a large number of cases to

show the great variety of combinations of facts and re-

liefs sought and an examination of these cases cited un-

der the first proposition will disclose the fact that in a

large majority of them there was not more than one kind

of relief asked for that was considered to be of an equita-

ble nature while the balance of the relief sought was of a

legal nature, yet in each case the equity court held the

case and determined and administered the legal relief as

well as the equitable.

In the case at bar- all of the relief sought is equitable

with the possible exception of the demand for delivery of

possession of the premises to the plaintitf . In the matters

of the removal of the clouds from plaintiff's title, the

cancellations of the defendants' leases and deed, and also

the injunction against further trespass by defendants and

against repudiation of the plaintilf's lease, the reliefs

sought belong to the exclusive jurisdiction of the equity

court.

Pom. Eq. Juris., 138, 221, 222 (Subdivision 3).

These remedies being exclusively cognizable by a

court of equity, the plaintiif has no standing for their

enforcement in a court of law ; so unless the equity court

takes cognizance plaintiff is remediless. Such a condi-

tion would be obnoxious to the time honored maxim of

equity that "Equity suffers no wrong without a remedy."
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The defendants contended in tlie trial court that the

plaintiff being out of possession could not maintain his

suit in equity but is compelled to bring it in law to re-

cover possession. The complaint alleges that the plain-

tiff has a valid lease of the premises from the Universal

Mining Company of which the defendant Willey is presi-

dent ; that the defendant Willey is negotiating and fraud-

ulently combining with the defendants Gibson, Waskey

and Harding to leave them in possession of said property

under said fraudulent lease; that Willey has also pro-

cured a fraudulent deed to be given by said company of

which he is president to him individually ; that said other

defendants are not nor is any of them of sufficient finan-

cial responsibility to be made answerable personally for

the value of the gold which they are now and will be ac-

countable for to the plaintiff; that plaintiff has demanded

possession from the defendants which has been refu.sed;

that Willey is disparaging and attempting to repudiate

plaintiff' 's lease for which plaintiff asks an injunction to

prevent him from so doing. Here we have defendant

Willey who is president of plaintiff's lessor and whose

duty it is as such president to place plaintiff in posses-

sion under the lease from his company not only disre-

garding his duty but conspiring with the other defendants

to keep them in wrongful possession of the property and

prevent plaintiff from acquiring possession to his own

personal advantage.
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In the case of Chapman vs. Toy Long, Fed. Cases Vol.

5, Xo. 2610, the complainants had located and caused to be

surveyed certain gold placer mining claims from the Unit-

ed States government ; they had complied with the law in

entering said claims and giving notice and posting it on

the premises; the legal title was in the United States but

the complainants were entitled to possession for the pur-

pose of mining gold but were not in possession ; defend-

ants took possession under a claim of right and pro-

ceeded to mine and carry away the gold; and complain-

ants had no measure of the amount of gold taken except

by defendants' own testimony. The complainants asked

for the following relief: 1. for an injunction to restrain

defendants from further trespass by mining the gold and

causing irreparable damage to the premises; 2. for an

account of the gold taken out; 3. for the appointment of

a receiver ; 4. for a decree that the pretended claim of the

defendants is illegal and void and that they be perpet-

ually enjoined from trespass on said ]iremises. The com-

plainants were held entitled to recover.

We quote from the syllabus

:

"The technical distinction between waste and a mere
tres])ass has long been disregarded in courts of equity
and the rule now is that wherever a trespass is attended
with irreparable mischief or a multiplicity of suits or
vexatious litigation an injunction will be allowed the
same as if it were a case of waste."
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Tlie opinion (Fed. Cas. pp. 499) says:

"It is also insisted that the complainants must first

obtain possession of the premises by an action at law
before a court of equity will interfere to restrain the de-

fendants from committing the threatened trespasses. The
remedy by injunction was once confined to waste, or cases

of trespass between parties who were privies in title, such
as landlord and tenant, mortgagor and mortgagee, tenant
of the i)articular estate and remainder man, and in those

cases tlie complainant was of course not in possession.

But the distinction between the trespass technically called

waste, and the ordinary trespass between parties who are
strangers or claiming adversely to one another, has been
gradually disregarded by courts of eciuity, until it cannot
now b<3 said to exist. Wherever a trespass is attended
with irreparable mischief or a multiplicity of suits or
vexatious litigation, the remedy by injunction will be ap-
plied the same as if it were technical waste. Story, Eq.
Jur. §§918, 928; Adams' Eq. 109. An injunction is now
allowed in all cases of trespass upon mines, upon the
ground that acts complained of are, or may be, an irre-

parable damage to this particular species of pro]ierty. Id.

§918; Livingston vs. Livingston, 6 Johns. Ch. 499; Mining
Co. vs. Fremont, 7 Cal. 320. And this doctrine is partic-

ularly ajiplicable to the case of a continued trespass upon
a ])lacer gold mine—the value of which consists wholly
of auriferous deposits, that may be worked out and re-

moved without leaving any evidence of their quantity or
value upon which to base an estimate or account, as in

the case of coal, stone, and other minerals not precious.
If, then the complainants, by their location, have acquired
a right to possess the jiremises and appropriate the min-
erals contained therein, the defendants can have no such
right, and the exercise of it by them is an irre]iarable
injury to the interest of the complainants, and the latter

are entitled to the injunction asked for." •

In Big Six Development Company vs. Mitchell, 138

Fed. 279, the complainant sued in equity to cancel a lease

under which defendants held title to and were working a



milling property, as a cloud upon the title to the land in

controversy; asking that the court decree that the de-

fendant has no interest or title to the lease; that the title

of the plaintiff to the land in controversy is not affected

by the lease or any claim of the defendant; that the lease

he declared to he no longer in force or effect in favor of

the defendant, and that it may be cancelled, annulled and

surrendered into possession of the plaintiff; that the de-

fendant be enjoined from asserting any claim under the

lease and from continuing in possession of the land in

controversy.

Held, that the plaintiff was entitled to the relief

asked.

The syllabus says:

1. Complainant, after forfeiture of a mining lease,

filed a bill to cancel the lease as a cloud on his title, to

establish his right of possession, and to enjoin the lessee

from mining ore on the leased premises; alleging the

lessee's breach in failing to timber the drifts, subsidence
of the surface, a forfeiture, a demand, and defendant's
refusal to surrender possession, and its intent to continue
mining operations on the land as before. Held, that the

bill was not merely one to remove a cloud on plaintiff's

title, but was sustainable as a bill to restrain a threat-

ened and continuous injury, altering the character of the
land, and tending to occasion irreparable loss and damage.

2. Where a bill in equitj- was maintainable to enjoin
the lessee of a mine from committing waste and destroy-
ing the property as a mine, though plaintiff' was -not in

possession, the court, for the puryjose of preventing a
multiplicity of suits, was entitled to retain the bill for
further relief, and cancel the lease as a cloud on title,

quiet the title, and detennine the right of possession.



We quote from the opinion at pp. 282 et seq :

"It was insisted by appellant that a court of equity

had no jurisdiction, upon the pleadings and evidence, to

grant the relief given by the court in this case. And at

the argument it was said that this bill should not be main-
tained: (1) Because a bill for an injunction can only be
maintained, where the title is disputed, after a trial at law,

or after an action at law has been commenced; (2) be-

cause a cloud upon the title cannot be removed unless the

complainant is in jiossession; and (3) because it seeks

to enforce a forfeiture.

"The trespass here complained of, as disclosed by
the record, is not an ordinary case of trespass upon lands,

of temporary duration, but, as we think the evidence
shows, was a continuous trespass, which threatened to

destroy the character of the property, a mine, and would
render the plaintiff's interest therein valueless. Threat-
ened and continuous injuries to mines, quarries, timber
growing upon lands, buildings located thereon, or other
improvements of a permanent character, are enjoined,
because as has been said, such acts "alter the character
of the property, and also tend to destroy it. and occasion
irreparable loss and damage."

(Citing several cases.)

In such cases the threatened injuries are to the res

and diminish the value of the property itself, and an

injunction will be granted to prevent the continuing waste

or continuing trespass, although the plaintiff is not in

possession, and although the legal title has not been set-

tied or questioned by an action at law. (Citing many

cases.)

"If the only relief sought by the bill in this case was
to remove the cloud ui)on jilaintiff 's title, it may well be
doubted whether the bill could be sustained. Qrton vs.

Smith, 18 How. 2G3, 15 L. Ed. 393; Frost us. Spitley, 121
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U. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 1010. But the bill

goes fnrtLer, and seeks to enjoin the defendant from
committing waste and destroying the property as a min-
ing propert}^ In such a case jurisdiction in equity at-

taches, even where the plaintiff is not in possession. And
having obtained jurisdiction for that purpose, the court

may, for the purpose of preventing a multiplicity of suits,

retain it for further relief, and may remove any cloud

upon the title, quiet the title, and determine the right of

possession. * * *

*'We think, both upon reason and authority, that in

a case such as this, where the injury is to the res (that is

to say, where irreparable mischief is being done or threat-

ened, going to the very substance of the estate) a court

of ec[uitv has jurisdiction, not only for the purpose of

restraining waste or threatened trespass, but having ac-

quired jurisdiction for that purpose, it may also proceed
to settle the question of title and to remove the cloud;

and this was the view taken by the Circuit Court."

We have quoted largely from these cases because they

are specially applicable to the case at bar both in the

facts and the law. In both cases the plaintiff was out of

possession. One case was for waste and the other for

trespass, but both cases held that the technical distinction

between waste and trespass so far as pertains to the jur-

isdiction of an equity court in restraining them is oblit-

erated; that wherever irreparable injurj'- and damage to

mining property is being committed a court of equity will

restrain the waste or trespass; that equity assuming jur-

isdiction for one purpose will retain it for all purposes

and restore possession to plaintiff.

Greater latitude is exercised by the court in enjoining

damage to mining property than to other kinds of prop-
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erty for the reason that the injuries are irreparable and

that there is not an adequate remedy at law. See cases

cited under proposition No. 2 and subdivision (d).

Even if title to the premises were involved herein as

defendants claim, we have shown by the above cases that

the court having assumed jurisdiction for one f)urpose will

retain it for all purposes whether they are legal or equita-

ble, including the question of title.

The question of title, however, is not involved in this

case.

In the case of Bunce vs. Gallagher, Federal cases Vol.

4, No. 2133, the complaint was a bill in equity to annul

and declare void an alleged forged deed and the record

thereof purporting to convey to the defendant Gallagher

the title to certain real estate on Staten Island and to re-

move the cloud, which said original forged instrument has

thrown on the genuine title and to cancel an agreement

entered into between the defendants for the sale and trans-

fer of the premises in question to the defendant Smith

and to restrain them from consummating the same or any

similar contract. The plaintiffs were out of possession

and defendants contended that they had an adequate rem-

edy at law, in ejectment, which they must first resort to

and settle the title and obtain possession of the premises.

Held, that the case was cognizable by a court of equity

and i)laintiff's relief was granted.
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Syllabus

:

2. A suit in equity to annul a forged deed of land

and have it cancelled, and the record of it declared void,

brought by the legal owner of the land, whom the grantor
named in the forged deed, while he is out of possession of

the land, is not taken out of equitable jurisdiction by the

fact that the deed is void.

3. It is not necessary, before bringing such suit,

that the legal owner should establish his title, and obtain

possession of the land by ejectment at law.

4. The question whether the deed is forged or not
involves no question as to the title to the land. Such a
suit is peculiarly one of equitable cognizance.

Opinion, page 663:

''They insist, however, that before the plaintiffs can
come into a court of equity, for the relief sought by this

bill, they, or whoever is the legal owner must establish

title, and obtain possession, by ejectment at law. The
argument at bar in sui)port of this claim proceeded upon
the assumption that the bill presented the case of a doubt-
ful and disputed title, and that, as courts of equity do
not adjudicate simple questions of title to land, no relief

can be granted. But this difficulty is not presented with
the bill. There is no question of title involved between
the plaintiffs and defendants, except that involved in the
question whether the deed is forged or not. This forged
deed has not impaired or complicated the title to this land.

It has thrown a cloud over it, especially as it stands on
the records of lands in the county where the property is

situated; and this cloud obscures the true state of the
title, and is well calculated to lead to misapprehension,
impairment and mistaken litigation. As the invalidity
of the deed does not appear on its face but can only be
made apparent by extrinsic evidence it is peculiarly the
duty of a court of equity to sweep it away. Ward vs.
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Deivey, 16 New York, 519, cited by the defendants on the

point concedes this doctrine. Pratt J. at page 522 says:

*'Biit when such claim appears to be valid upon the

face of the record, and the defect can only be made to

apiDear by extrinsic evidence, particularly as that evi-

dence depends upon oral testimony, to establish it, it pre-

sents a case for invoking aid of a court of equity to re-

move it as a cloud upon the title. The case of fraudu-
lently procuring a deed to be executed which apparently
confers the title is a fair illustration."

There is here no controversy about a doubtful title

between these parties, and the question of possession has

no legal relation to the object now sought to be obtained

by the decree of this court.

But it is said that there is great doubt as to which

of plaintiffs holds the legal title, and that, as the equitable

power of the court can be exercised only in aid of the

legal owner, the legal owner must be ascertained before

the court can obtain jurisdiction. But this objection goes

only to the question, whether the proper parties had been

made plaintiffs in the bill. Someone is entitled to have

this spurious and fraudulent deed which now clouds the

title to this property swept otf. Whether that right per-

tains to these plaintiffs, I will now consider, in disposition

of defendants' second main objection, namely, that there

IS an imjiroper jomder of parties plaintiff.

The facts in this case are ijeculiarly applicable to the

facts in the case at bar in so far as pertains to the relief

of removal of the cloud from plaintiff's title. The case
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at bar presents a very much stronger case in equity as

it asks for three additional reliefs which are conceded to

be eciuitable in their nature.

A material alteration in an instrument by one party

without consent of the other party will vitiate it.

Mersman vs. Werges, 112 U. S. 139.

The Eero, 6 Fed. 526.

Pew vs. Laughlin, 3 Fed. 39.

Sned vs. Sabine Mfg. Co., 71 Fed. 493 ; S. C. 73 Fed.

925.

Draper vs. Wood, 112 Mass. 315.

Greenfield S. Bank vs. Stowell, 123 Mass. 196.

Sherwood vs. Merritt, 83 Wis. 233.

In this last case the defendant at the same time re-

ceived through his agent money from the plaintiff on a

sale of land and a contract of sale executed by the plain-

tiff. He materially altered the contract and kept it and

the money. The court said: "He (the defendant) did

worse than refuse (to carry out the contract), for he at-

tempted to perpetrate a gross fraud on the plaintiff. He

obtained the $700 of the plaintiff 's money by a fraudulent

coHusion with liis agent, who was trusted with it for an

entirely different purpose, which had failed through their

own fault."

The application to the case at bar is obvious. The

defendant Webster received by mail a lease from the

de facto officers of the owner, keeps it a long time, goes
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from Illiuois to Nome with it, there claims and takes pos-

session under the lease, sublets the premises and puts

his sub-lessee into possession, returns home and then

notifies the lessor that he had (at some time not stated)

made changes in the lease and would not accept it as or-

iginally drawn, and finally returns the lease signed by

him after said alterations, and the lessor's directors

promptly repudiate the alterations and annul the whole

transaction. It is on this state of facts that the parties

now in possession base their claim of right.

That the alterations were material is also obvious.

The lease as drawn provided that the lessee was to pay

all claims which E. W. Johnston (the plaintiff) then had

against the lessor, "or ever may have." The italisized

words were stricken out by Webster. The stipulation for

pa^Tnent of said claims was the consideration for the

lease, and its acceptance by the lessee would have been

a covenant to pay all such possible claims. The other

alteration was a change of the provision that the lessee

should work the properties "to their fullest capacity,"

to read "to the best of his ability." While the lessee's

ability might be equal to the fullest capacity of these

jjlacers, there is no evidence that it was anything at all,

and in their possible practical result and legal effect no

two terms defining the duty of the lessee could be further

apart.
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Such being the import of these alterations, the docu-

ment under whicli Webster took and his sub-lessees now

hold possession was not only other than that which the

de facto officers of the Corson Company signed, but it

was emphatically disavowed by the stockholders them-

selves, and under the circumstances the acts of the de-

fendants in altering, or virtually forging this lease and

then insisting on it, holding under it and mining gold

by virtue of it, constitute a gross constructive fraud.

Apart from any argument based on equitable juris-

diction over frauds, a distinct ground for relief in equity

is the cancellation of an altered or mutilated instrument,

the continuance of which in the hands of a hostile claimant

may work an injury not otherwise remediable. The

altered instrmnent does not on its face show that the alter-

ation was made after its execution by the lessor, or with-

out its consent. It can be proved by a certified copy from

the public records, which copy will not show a trace of

any alteration. It bears no more internal evidence of its

invalidity and of the fraud perpetrated by it than any

forged deed or lease or note does. Hence it should be

arrested in the course of wrong it is now doing and should

be destroyed in the only court competent to deal with such

an instrument of mischief.

Bunce vs. Gallagher, Fed. Cas. No. 2133.

Moore vs. Munn, 69 111. 591.

Stevens vs. Ryerson, 6 N. J. Eq. 477.
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The general powers of a Court of Equity existing in

the Federal Courts of the United States prevail in Alaska,

except as modified by chap. 78if6, Laws of the United

States for 1900, being an act "making further provision

for a civil government in Alaska. '

'

Sec. 367, Title III. of said act, is as follows: "So

much of the common law as is applicable and not incon-

sistent with the Constitution of the United States or with

any law passed by the Congress, is adopted and declared

to be law within the District of Alaska."

Chapters 38 to 44, inclusive, of Title II. of said Chap-

ter 786, relates to the practice in actions of an equitable

nature.

Sec. 4 of said chapter provides for the establishing of

the District Court as follows: "There is hereby estab-

lished a District Court for the district, which shall be a

court of general jurisdiction in civil, criminal, equity and

admiralty cases."

We refer to this matter because in the trial court

defendants relied on Sec. 475, Title II. of said act, as held

in Tornases vs. MUsing, 106 Fed. Rep. 782, to show that

plaintiff could not maintain this action without being in

possession.
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They contended that plaintiif's cause of action is cir-

cumscribed and limited by that section.

A mere recital of their position would seem to be suf-

ficient refutation of it.

We contend that Sec. 475 extends the equity juris-

diction of the court rather than limits it. It simply fur-

nishes a remedy when the plaintiff is out of possession in

actions to determine adverse claims.

It applies only when the contest on the title to the

claim is the entire relief sought. Such statutory pro-

visions are found in the codes of most of the states and

are simply intended to supplement the remedy of eject-

ment by giving the plaintiff a remedy when in possession

in the nature of ejectment.

Pom. Eq. Juris, §138 (latter part of section).

This is not the case at bar.

Plaintiff invokes the general equity powers of the

court and seeks (a) relief by removal of a cloud from his

title; (b) injunction against further trespass and dis-

paragement of title; (c) accounting and judgment for

damages already committed; (d) for possession of the

premises.

It is plain to be seen that §475 has no bearing on this

case whatever.
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We regard this case as one peculiarly within the

jurisdiction of an equity court to grant the various re-

liefs demanded in the complaint. The property involved

is a placer gold mine, the working of which inherently

causes irreparable damage. Plaintiff is without an ade-

quate remedy at law (a) because most of the remedies

demanded belong to the exclusive jurisdiction of equity;

(b) because defendants have not sufficient financial re-

sponsibility to respond to a judgment for damages for the

gold already taken; (c) because the relief furnished by

a court of law in judgment for damages does not measure

the injury, it being irreparable; (d) in a continuing tres-

pass a judgment at law does not furnish relief without

resorting to multitudinous and continuous suits ; that the

plaintiff's possession is withheld by the wrongful actions

of defendants in keeping possession, thereby seeking to

take advantage of their own wrong.

As we have shown by the numerous authorities cited

when a court of equity assumes jurisdiction for any one

purpose it will retain jurisdiction for all purposes in-

volved in the complete settlement of the matter before the

court, whether those purposes be of a legal or of an

equitable nature, which equitable doctrine we invoke in

this case.

And we respectfully submit that the judgment of the

district court herein dismissing plaintiff's bill and deny-

ing the injunction prayed for should be reversed, vacated
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and set aside and that the prayer of the plaintiff's com-

plaint herein be granted.

THOMAS E. SHEPARD,

Solicitor for Appellant.
SHEPAED & FLETT,

Of Counsel.
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QUESTIONS PRESENTED ON APPEAL.

This is an appeal from an order dismissing an action

brought on the equity side of the court. On filing the

bill a temporary restraining order was issued and an

order made directing the defendants to show cause

why an injunction pendente lite should not issue.

On the hearing of the order to show cause the

injunction pendente lite was refused for want

of a showing by plaintiff of a right to equitable

relief, and a demurrer having been interposed, the

demurrer was sustained and bill dismissed as to the

appellees for want of equity.

The question presented on the appeal is substantially



the same as that presented in the various appeals taken

to this Court from the orders of the District Court of

Alaska appointing receivers at the instance of persons

out of possession in actions brought by such persons

to recover possession of mining claims. The case of

Tournaiises v. Melsing, io6 Fed. 775, put an end to

the appointment of receivers in that Territory in cases

of this class, so in this case plaintiff did not seek the

appointment of a receiver, but went further and sought

a temporary injunction, mandatory in character, by

which injunction he should be placed in possession of

the property in controversy pending the determination

of the action to recover possession.

See Tr., p. 30.

The relief here sought has been declared by this

Court to be in excess of the judicial power of any

American Court.

Lane v. Jordan, 116 Fed. 623.

Plaintiff upon having his attention called to this

decision, amended his bill by omitting the prayer for

a mandatory injunction prior to final judgment, merely

seeking an injunction restraining defendants from

carrying on mining operations pendente lite, together

with a mandatory injunction transferring possession on

final hearing.

As the fact stated in the so-called bill in equity

showed that the plaintiff's right of action was at law,

in ejectment and for mesne profits, but not in equity, the

lower court dismissed the bill and did not retain the



action for trial as an action at law, following the prac-

tice approved in Russell v. Haynar, 130 Fed. 90. The

appellant does not complain of the refusal of the Court

to retain jurisdiction at law, but urges that the Court

erred in refusing to entertain the bill as a bill in equity.

The sole question is this. Did the Court err in refus-

ing to exercise its equitable jurisdiction in an action

brought by one out of possession for the purpose of

recovering possession from those in actual possession,

together with mesne profits and damages, merely for

the reason that the plaintiff seeks mesne profits under

the guise of an accounting (though there is no con-

tractual relation between the parties), and also prays,

that the lease under which defendants hold be can-

celed (though that lease was not executed either by

plaintiff or his lessor, the alleged grounds of cancella-

tion being,

I St, That the lease was executed without authority

by certain persons claiming to act as agents or officers

of the grantor of plaintiff's lessor;

2d, That the lease was never delivered;

3d, That the lessee, after wrongfully obtaining pos-

session thereof, made fraudulent alteration of its con-

tents).

In other words, has the plaintiff, by praying for can-

cellation and accounting under the circumstances above

outlined, converted an action of ejectment into a pro-

ceeding in equity?
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STATEMENT OF CASE.

Briefly stated, the facts disclosed by plaintiff's com-

plaint are as follows: In June, 1905, Elliott W. Spurr

purported to execute on behalf of the Corson Gold

Mining Co., an Arizona corporation, a lease of the

interest of that company in certain mining claims situ-

ated in the Territory of Alaska, to one Judson T. Web-

ster. Whether or not this corporation owned any inter-

est in these claims at this time does not appear, but it

is alleged,

ist, That Spurr had no authority to execute the lease;

2d, That Webster refused to accept the lease as exe-

cuted by Spurr, but made certain material alterations

in the body of the lease and returned it to Spurr;

3d, That on December 8, 1905, the stockholders of

the Corson Company met, considered the original lease

and the lease as altered by Webster, and repudiated the

entire transaction.

Tr., pp. 13, 14, and 15.

The lease to W^ebster was recorded in Nome March

16, 1906.

On January 17, 1906, the Universal Mining Com-

pany acquired an undivided one-half interest in certain

mining claims by conveyance duly executed by the

Corson Company.

At the time this action was commenced the Corson

Company owned no interest in these claims, the title

having been conveyed to the Universal Company. On

May 9, 1906, the Universal Company leased the prop-



erty in dispute to the plaintiff, the provisions of the

lease as to possession and term being as follows:

—

"It is also understood and agreed between the

parties hereto that the term of this lease shall be

for the period of two years beginning the first day

of July, 1906, provided, however, that if for any

reason said party of the first part shall be unable

or shall refuse on said first day of July to deliver

to the said second party herein possession of said

properties, as contemplated in this lease, then, and

in that case, such delay in delivery of possession

shall not work an abridgement in the term of

this lease, but shall operate merely to defer the

date of its commencement until such date as posses-

sion may be delivered as aforesaid. The said

lessor covenants and agrees to use all reasonable

endeavor and legal means to put the lessee in pos-

session of the premises above described on said

first day of July, 1906, or as soon thereafter as pos-

sible."

This lease was recorded in Nome on June 21, 1906.

On July I, 1906, the plaintiff endeavored to enter upon

the property and found Gibson, Waskey, and Harding,

the appellees in possession, claiming possession through

the lease to Webster, and working the property. These

defendants refused to permit plaintiff to enter into pos-

session. (Page 16.)

It is further stated that Gibson, Waskey, and Hard-

ing have no rights except such as come through the

pretended lease to Webster; that these defendants have

extracted over $25,000 worth of gold from the prop-



erty; that the properties are valuable for mining pur-

poses alone; and that defendants Gibson, Waskey, and

Harding will take out all the gold before the plaintiff

can acquire possession.

The bill alleges that Willey, the president of the

Universal Company, has stated publicly that plaintiff

has no rights in the property and has refused to assist

plaintiff to gain possession, but is conspiring with the

defendants Gibson, Waskey, and Harding to leave them

in possession. (Tr. 23.)

The bill then alleges,

(i) That the record of the void lease to Webster

and the record of the sublease from Webster to Gibson

cloud plaintiff's title;

(2) That the occupation and mining of the prop-

erty by Gibson, Waskey, and Harding and their re-

fusal to make known to him the amount of gold ex-

tracted constitute an irreparable injury, for which there

is no adequate remedy at law.

Tr., pp. 23 and 24.

(3) That the plaintiff made full preparations, at

much expense to himself, to mine and operate upon said

mining claims and properties upon a large scale, under

his said lease, diligently and continuously from and

after said first day of July, 1906; that the open working

season for mining upon said ground is a brief one; that

said claims, if the defendants Gibson, Waskey, and

Harding shall be left in possession thereof and the

plaintiff shall not be granted the possession thereof



and permitted to mine and operate upon the same dur-

ing the pendency of this suit and until final decree

therein, can be and are liable to be wholly worked

out by the defendants before such a final decree can be

obtained, and left valueless for the purposes of the

plaintiff's said lease or for any other purpose, and that

the plaintiff will be put to large additional expense

and loss unless his mining and operating upon said

mining claims and properties, which he is legally en-

titled to do by force of his said lease, can immediately

or very speedily be entered upon and conducted.

(4) That irreparable injury will ensue unless

(a) The defendants in possession are restrained from

mining the property and keeping plaintiff out of pos-

session, and plaintiff is placed in possession pending the

action.

(b) Willey, both individually and as president of

the Universal Mining Company, is restrained from dis-

paraging plaintiff's title.

Plaintiff then prayed for relief alleged to be neces-

sary and asked an accounting.

Plaintiff moved for a preliminary injunction,

(i) Restraining the defendants in possession from

operating the mines

;

(2) Placing plaintiff in possession of the mine pend-

ing the litigation;

(3) Restraining Willey from disparaging plaintiff's

title.

A temporary restraining order was issued, and a mo-
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tion for a preliminary injunction heard. On this motion

defendants filed affidavits controverting plaintiff's al-

legations as to title, showing that they had been in pos-

session since March 19, 1906, had redeemed the prop-

erty from foreclosure at an expense of $10,000, and

had since expended about $12,000 thereon and claimed

title and possession in good faith. A demurrer was also

interposed by Gibson, Harding, and Waskey on the

ground that as against them the action was one at law

and the complaint did not, as against them, state a

cause of equitable cognizance.

After argument the restraining order was dissolved.

The demurrer for want of equity was sustained, and the

action dismissed as to these defendants, without preju-

dice to the maintenance by plaintifif of an action at law.

From this order the appeal is taken.

ARGUMENT.

Under the provisions of the Alaska Code, ques-

tions AS to title and right of possession aris-

ing in actions brought by persons out of

possession against persons in possession of

. real property must be determined in actions

at law and by the verdict of a jury.

From the facts stated, it appears that at the time

plaintiff's alleged rights in the property in dispute were

acquired the defendants were in possession thereof,

claiming the right of possession from the predecessors

in interest of plaintiff's lessor; that the instruments now

claimed to constitute a cloud on plaintiff's title or lease-
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knowingly purchased a lawsuit, for the possession of

the defendants was in law notice to the plaintiff of de-

fendants' claims, and from the recitals in the lease it

appears that difficulty in obtaining possession was an-

ticipated. The only question is, Did plaintiff purchase

a legal or an equitable action? Clearly, the main pur-

pose and object of the present action is to obtain pos-

session of real property for a period of two years.

The statement that the existence of the void lease clouds

plaintiff's two-year leasehold interest and the prayer

for cancellation are on their face but colorable allega-

tions made with the view of thereby obtaining equitable

aid for the recovery of possession, plaintiff having ac-

cepted his lease with full knowledge of the existence of

the so-called cloud. The question therefore amounts

to this: Can a person taking a lease of mining property

with full knowledge that third persons are in possession

of the property, working the same and claiming the

right to the possession thereof, maintain an action in

equity for the recovery of possession?

It has been definitely decided by this Court that

an action cannot be maintained in equity for the re-

covery of a mining claim by parties out of possession

against parties in possession working the claim.

In Tournauses v. Melsing, io6 Fed. 782, the Court

appointed a receiver to take charge of and work a

mining claim during the pendency of an action of this

character. In discussing the appointment of the re-

ceiver, a matter undoubtedly within the jurisdiction
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of the Court if the action were equitable, this Court

said:

—

"Nor does it appear that the slighest attention

was paid to an express provision of the very statute

under which the Court was created and existed, in

terms prohibiting the appointment of a receiver

in an action for the recovery of specific personal

property (Code Alaska, sec. 753), nor to sections

301 or 475 of the same Code, which provides as

follows :

—

"'Sec. 301. Any person who has a legal estate

in real property, and a present right to the pos-

session thereof, may recover such possession, with

damages for withholding the same, by an action.

Such an action shall be commenced against the

person in the actual possession of the property at

the time, or, if the property be not in the actual

possession of any one, then against the person act-

ing as the owner thereof.

" 'Sec. 475. Any person in possession, by him-

self or his tenant, of real property, may maintain

an action of an equitable nature against another

who claims an estate or interest therein adverse to

him for the purpose of determining such claim,

estate or interest.'
"

It would seem from the provisions of the statute

above quoted that it was the intention of Congress to

require all actions for the recovery of the possession of

real property in Alaska to be brought at law and tried

by jury. This view of the statute is confirmed by the

provisions of section 475, C. C. P., limiting equitable

jurisdiction to cases in which the plaintiff is in posses-
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sion of the land, and also by the fact that the statute was

enacted for the government of a vast territory sparsely

populated in which rights and titles rest largely on pa-

rol testimony and by the people of which the right of

trial by jury is as highly prized as it was by our ances-

tors living in a ruder and less highly organized society.

It is, however, contended, that the statute is simply

declarative, and where, according to the general and

established doctrines of equitable jurisprudence, equity

will take jurisdiction of one phase of a controversy, it

will take jurisdiction of all phases, even though this

results in depriving the defendant of the right of trial

by jury in an action brought by a party out of possession

to recover possession against one holding possession and

denying the title of the plaintiff. We respectfully sub-

mit that this is not a proper interpretation of the statute,

which expressly excludes from equitable cognizance

power to determine questions of title, and right of pos-

session, at the instance of one out of possession in an

action brought by such person, against one in possession.

And it is certain that in Alaska causes of action at law

cannot be joined with causes of action in equity.

Bruce V. Murray, 123 Fed. 366.

But regardless of this question of statutory construc-

tion, it is clear that even according to the general rules

of equity jurisprudence no cause of equitable jurisdic-

tion is here set forth.
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II.

According to the genemlly accepted rules of

EQUITY jurisprudence, THE BILL OF COMPLAINT

DOES NOT STATE A CAUSE OF ACTION LYING WITHIN
THE DOMAIN OF EQUITY JURISDICTION.

It must be admitted that an action by one out of pos-

session to establish title or acquire possession, brought

against one in possession of real property, is an action

at law pure and simple, and the fact that plaintiff is

but a tenant for years does not alter the case.

Bracton Book IV, chap. 36, fol. 220.

And at common law the right of a tenant for years

to maintain ejectment lies prior to entry.

Coe V. Clay, 5 Bing. 440.

Trull V. Granger, 8 N. Y. 115.

If the failure to deliver possession was due to the

lessor, or a third person wrongfully holding pos-

session, the tenant had at law the action of ejectment

or damages. If the person in possession held by para-

mount title, the remedy of damages was alone available.

Ludwell V. Newman, 6 T. R. 458.

In this case appellants do not deny that a portion of

the relief sought may be had in ejectment, viz., the

recovery of mesne profits, damages, and possession,

but they do contend:

(a) That the acts threatened by the defendants will

tend to destroy and alter the character of the property

in dispute and equitable relief by injunction is there-

fore necessary.
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(b) That the cancellation of the Webster lease is

necessary to complete relief, a matter cognizable only

in equity, and our opponents say that, inasmuch as the

above-mentioned equitable relief is essential to a com-

plete remedy, equity will take jurisdiction of the entire

subject-matter of the action and pass upon the question

of title and right of possession.

We will examine and reply to these contentions sep-

arately, but it may be said that if the argument of our

opponents be sound, then every action to recover pos-

session of a mining claim brought by one out of posses-

sion against one in possession working the mine and

claiming title under a written instrument, may at the

election of the plaintifif be maintained either in equity

or at law.

From the statements in the appellant's brief it might

be inferred that the defendants were not operating the

mines in a proper and workmanlike manner, but were

on the contrary committing acts which would, if this

lease were valid, amount to waste and which do under

the present circumstances amount to willful and mali-

cious trespass. These intimations are absolutely un-

supported even by the allegations of the bill, which

contains no suggestion that the defendants are not

operating the mines in a proper and workmanlike

manner.

Appellant cites a few cases of willful and malicious

trespass in which equity took jurisdiction to prevent

acts done by a trespasser, which if done by a tenant

would have amounted to waste and would have com-
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pletely destroyed the subject-matter of the action. No
such case is here presented, for while it is said that the

defendants will in working the mine remove all gold

therefrom, an allegation based upon pure conjecture

as to the amount of gold in the ground, it is not inti-

mated that the methods by which the defendants work

the mine are improper.

The well-established rule that actions to recover pos-

session of mines held and operated by third parties are

not cognizable in equity really disposes of this appeal,

but we will now answer the appellant's contentions

separately.

The fact that one out of possession of real prop-

erty, IN addition to the relief usually ac-

corded IN ejectment, seeks to obtain cancel-

lation OF THE WRITTEN INSTRUMENTS UNDER
WHICH THE DEFENDANT CLAIMS POSSESSION, AS

BEING A CLOUD UPON PLAINTIFF'S TITLE, DOES NOT
CREATE A CASE COGNIZABLE IN EQUITY.

It is an elementary rule of equity jurisprudence that

an action to remove a cloud from title or cancel an

invalid instrument purporting to affect title, cannot be

maintained by one out of possession against one in

possession.

Boston Mining Co. v. Montana Ore Co., i88

U. S. 632-641.

Cosmos Exploration Co. v. Gray Eagle Oil Co.,

112 Fed. 4.

In United States v. Wilson, 1 18 U. S. 86, a bill strik-

ingly similar to that now before the Court was brought
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by the government against certain persons in possession

of real property claiming under a written instrument.

The prayer of the bill was:

—

"That the conveyance by Allen to Wilson be

declared fraudulent and void; that the paramount

lien of the United States in said land for the

said taxes be adjudged and declared; that the

priority of the United States be maintained and

decreed, and the pretended conveyance of Allen

to Wilson be removed as a cloud upon their title;

an account for rents and profits, and a writ of

possession to put the complainants in possession,

and for general relief."

The Circuit Court dismissed the bill, and the Su-

preme Court affirmed the judgment of dismissal,

saying:

—

"Without examining the ground on which the

Circuit Court proceeded, we are of the opinion

that the bill was rightly dismissed. The case as

made by it is not one of equitable cognizance. . . .

The United States claim, and, if the allegations

of the bill can be supported by proof, own the

legal title to the lands described, a title paramount

to that under which the appellee claims; for the

deed to the United States conveys, if it is effective,

the title which Allen had when the tax was as-

sessed in July, 1867, and operates by relation from

that time. Having the legal title, then, but being

kept out of possession by defendants holding ad-

versely, the remedy of the United States is at law

to recover possession. Equity in such cases has no

jurisdiction, unless its aid is required to remove

obstacles which prevent a successful resort to an
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action of ejectment, or when, after repeated ac-

tions at law, its jurisdiction is invoked to prevent

a multiplicity of suits, or there are other specific

equitable grounds for relief. Bills quia timet,

such as this is, to remove a cloud from a legal title,

cannot be brought by one not in possession of the

real estate in controversy, because the law gives a

remedy by ejectment, which is plain, adequate,

and complete. This is the familiar doctrine of

this Court. {Hipp v. Babin, 19 How. 271 ; Ellis

V. Davis, 109 U. S. 485 ; Killian v. Ebbinghaus,

no U. S. 568; Fussell V. Gregg, 113 U. S. 550,

• 555.)"

In Harland v. Bankers et al., 32 Fed. 305, the Court

said:

—

"If a complainant asserts a legal title to real

estate, he cannot invoke the jurisdiction in equity

as against persons' in possession claiming adversely,

but must resort to an action of ejectment. The
circumstance that he seeks at the same time relief

in the nature of removing clouds upon the title

does not authorize the intervention of equity."

The same rule was laid down in Speigle v. Meredith,

Fed. Case No. 13227; Morrison v. Marker^ 93 Fed.

692, a case in this circuit; and Whitehead v. Shattuck,

138 U. S. 146.

Authority on this point could be multiplied, but the

rule is so clearly correct in principle that we will not

burden the brief with further authorities on this point.

In passing from the authorities cited it may be noted

that in the case of Boston Mining Co. v. Montana Ore

Co., 188 U. S. 632, it was alleged that the defendants
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were extracting large quantities of ore from the mine

and were concealing the same and had already ex-

tracted and converted over $500,000 worth of ore, and

it was said:

—

"That the complainant has no means of ascer-

taining the quantity or value of the ores which the

defendants have extracted or may hereafter extract

from such premises, and if the defendants are per-

mitted to continue to extract such ores it will be

altogether uncertain and indefinite as to what the

amount or the value of such ores may be, and the

complainant will be compelled to rely to a great

extent on the defendants as to such amount and

value; that unless the defendants are enjoined and

restrained from taking the ores, the complainant

will be required to bring numerous actions for the

determination of the damages it has from time to

time sustained by reason of such trespasses, which

are continuing on the part of the defendants.

Therefore the complainant brings this suit in order

to avoid a multiplicity of suits in the premises;

and by reason of the trespasses of the defendants

and their threatened continuance the complainant

has suffered and will suffer great and irreparable

injury and damage, unless the defendants are en-

joined from further trespass as prayed for."

Yet equity jurisdiction was denied.

And in the case of the United States v. Wilson, 118

U. S. 88, plaintiff sought an accounting, yet jurisdiction

in equity was denied.

Passing to the other phase of the argument, viz.,

that the remedy by ejectment is inadequate because
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the mine will be worked out by the defendants pending

the trial, unless an injunction pendente lite be issued,

it may be said that the allegation on which this argu-

ment is predicated is purely colorable, a matter appar-

ent from the allegation itself, and placed beyond doubt

by the failure of the appellant to introduce any evi-

dence upon this point on the hearing of the motion

for an injunction pendente lite and by the action of the

appellant in having taken an appeal to this Court in-

stead of commencing an action at law and prosecuting

the same with diligence. But even if the record sup-

ported the claim, it would not bring the case within the

jurisdiction of equity.

The fact that pending an action of ejectment
TO recover possession of a mining claim the
mine may be worked out by the persons in

possession does not confer upon a court of

equity jurisdiction to try the question of

title and put plaintiff in possession by means
of a final decree of mandatory injunction.

From the amendment filed by plaintiff it appears

that the alleged necessities of the case only run to the

granting of an injunction pendente lite for the purpose

of preserving the status quo pending the final deter-

mination of the action as to title. Yet it is claimed

that as this temporary relief necessitates recourse to

a court of equity the rule that "when equity takes juris-

diction for one purpose it will take jurisdiction for all

purposes" applies, and the question of title and right of

possession is thereby brought within the equitable

jurisdiction.
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It is of course true that equity will enjoin waste,

and it was originally held that privity of estate was

essential to the issuance of an injunction in such cases.

The rule, however, has in later days been relaxed and

it has been held that destructive trespass or trespass

equivalent to waste would be enjoined even in the

absence of privity of estate, but in extending the equi-

table jurisdiction to this last class of actions, the rule

that equity having taken jurisdiction for one purpose

would take jurisdiction for all purposes, was not ap-

plied to causes in which persons out of possession

sought to enjoin acts committed by persons in possession

of real propertv^ and to recover the same. Speaking on

the subject of the right to injunctive relief against tres-

pass, Mr. Adams says:

—

"First, it attaches only on an admitted or legally

adjudged right in the plaintiff, admitted or legally

adjudged to be infringed by the defendant. The
existence of the right, and the fact of its infringe-

ment, must he tried, if disputed, in a Court of law.

And therefore, if the plaintiff resorts to equity in

the first instance, he should forthwith move for an

interlocutory injunction to protect his alleged

right until decree, and thus give an opportunity

of directing a trial at law, so that when the cause

comes on for hearing it may be ready for immedi-

ate adjudication. When the motion for an inter-

locutory injunction is made, the Court, having

regard to the extent of prima facie title shown, the

probability' of mischief to the propert}", and the

balance of inconvenience on either side, will

either grant the injunction, accompanied by a pro-
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vision for putting the legal right into an immediate

course of trial; or will send the parties to law,

directing the defendant to keep an account; or will

merely retain the bill, with liberty for the plaintiff

to proceed at law."

Adams' Doctrine of Equity, pp. 217, 218.

In cases such as the present, the equitable remedy of

injunction is simply an auxiliary remedy, the injunction

being but temporary in character. The final relief,

—

the recovery of possession and establishment of title,

—

is not given by way of final injunction in the court of

equity; this is not the function of an injunction, for, as

said in Black v. Jackson, 177 U. S. 349, 361,

"The plaintiff was out of possession when he

instituted this suit, and by prayer of this bill he

attempts to regain possession by means of the in-

junction asked for. In other words, the effort is

to restore the plaintiff by injunction to rights of

which he had been deprived. The function of an

injunction is to afford preventive relief, not to

redress alleged wrongs which had been committed

already. An injunction will not be used to take

property out of the possession of one party and put

it into that of another. . . . The plaintiff has a

full, adequate and complete remedy at law, and

the case is not one for the jurisdiction of a court of

equity."

Where a temporary injunction is necessary to pre-

serve the status quo and prevent irreparable injury

pending the determination of a question of title in an

action brought by one out of possession against one in
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possession of real property, the jurisdiction of equity

has been enlarged so as to allow the issuance of the

writ as auxiliary to the action at law.

This is well illustrated by the cases of Boaro v. Er-

hardt, 113 U. S. 527, an action at law to recover pos-

session of a mine, and Erhardt v. Boaro, 113 U. S.

^27^ an action in equity to restrain damage pending

the action at law. In the case last cited the Court

said :

—

"It was formerly the doctrine of equity, in cases

of alleged trespass on land, not to restrain the use

and enjoyment of the premises by the defendant

when the title was in dispute, but to leave the com-

plaining party to his remedy at law. A contro-

versy as to the title was deemed sufficient to ex-

clude the jurisdiction of the court. In Pillsivorth

V. Hopton, 6 Vesey, 51, which was before Lord

Eldon in 1801, he is reported to have said that he

remembered being told in early life from the

bench 'that if the plaintiff filed a bill for an ac-

count and an injunction to restrain waste, stating

that the defendant claimed by a title adverse to his,

he stated himself out of court as to the injunction.'

This doctrine has been greatly modified in modern

times, and it is now a common practice in cases

where irremediable mischief is being done or

threatened, going to the destruction of the sub-

stance of the estate, such as the extracting of ores

from a mine, or the cutting down of timber, or the

removal of coal, to issue an injunction, though the

title to the premises be in litigation. The authority

of the court is exercised in such cases, through its

preventive writ, to preserve the property from
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destruction pending legal proceedings for the de-

termination of the title. Jerome v. Ross, j Johns.

Ch. 315, 332; Le Roy v. Wright, 4 Sawyer, 530,

535-"

The case of Haggin v. Kelly, 136 Cal. 481, is sub-

stantially identical with the case at bar. Mr. Justice

Henshaw, in delivering the opinion of the court,

said:

—

"Plaintiffs averred ownership and right of pos-

session in a certain mining claim; that defendants

are in possession of the property, and wrongfully

and unlawfully withhold the same; that they have

taken and are taking, large quantities of gold and

silver ore therefrom ; that plaintiffs have demanded

of defendants that they desist from mining the

claim and from taking and removing the ore, but

they refuse to do so, and threaten to continue

their mining operations; plaintiffs are unable to

determine how much gold and silver defendants

are taking or will take from the mine; defendants

are insolvent, and plaintiffs will suffer great and

irreparable damage. The prayer was for an in-

junction enjoining or restraining defendants

during the pendency of the action from mining on

said claim, and from taking and removing ore

therefrom, and that on the final hearing the injunc-

tion be made permanent; for restitution of lands

and mining claim, and for costs of suit. The an-

swer of defendants consisted of a denial of the

ownership of plaintiffs, an admission that they are

in possession, coupled with a denial that they are

wrongfully or illegally in possession, and a denial

that they have taken any gold or silver bearing ore

from the claim.
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"The action is one at law, and is in form of eject-

ment. The essential allegations necessary to such

an action are the estate of plaintiffs, possession by

defendants at the commencement of the action,

and their wrongful withholding of the same.

{Payne v. Treadwell, i6 Cal. 220, 244, 245.)

Even if regarded as an action under section 738
of the Code of Civil Procedure, still plaintiffs

were entitled to a jury. {Gillespie v. Gouly, 120

Cal. 515.) The equitable relief of a restraining

order against waste during the pendency of the

litigation did not change the nature of the action,

but was ancillary merely, and permissible under

the pleading. {Natoma Water Co. v. Clarkin,

14 Cal. 544; Curtis v. Sutter, 15 Cal. 259; Hughes
V. Dunlap, 91 Cal. 385.) The added prayer of

the complaint, that upon the conclusion of the trial

the temporary injunction be made permanent, was

unnecessary and superfluous. If plaintiffs estab-

lished their claim, defendants would be ousted,

and they would be restored to possession, and there

would be no occasion for a permanent injunction.

Upon the complaint, therefore, the action was sim-

ply one of ejectment, with the request for a re-

straining order against waste pending the litiga-

tion."

A similar rule was laid down by the Circuit Court

of Appeals for the Fourth Circuit in the case of Kellar

V. Craig, 126 Fed. 630.

There can be no doubt that the action of the court in

dismissing the bill was proper and sanctioned by au-

thority, for while it is true that the bill might under

general equitable rules have been sustained as auxiliary
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to an action in ejectment, such was not its purpose, as

the pleader endeavored to confer jurisdiction of an

action at law upon a court of equity solely because cer-

tain equitable relief could have been obtained as auxil-

iary to an action at law. If plaintiff desired to have the

bill retained as auxiliary to an action at law, he should

have requested the Court to retain the bill for that pur-

pose. This he did not do, but insisted that the legal

title be tried in the auxiliary equitable action.

But even if the bill could, in the absence of statute,

be maintained as a bill for auxiliary equitable relief,

the statutes governing Alaska have done away with this

limited equity jurisdiction, as section 386 of the Alaska

Code of Civil Procedure permits the issuance of an

injunction by a court of law for the purpose of pre-

serving the subject-matter of the litigation. The sole

ground of this limited equitable jurisdiction has been

removed by statute and the remedy at law is adequate.

The foregoing considerations all run to the insuffi-

ciency of the statement of an equitable cause of action

by the bill, but if it were conceded that the allegation

as to trespass and damage pending the action did bring

the entire cause within the jurisdiction of equity, still

the judgment of dismissal is eminently proper for the

following reasons: When the motion for the prelimi-

nary injunction was heard, not a particle of evidence

was introduced in support of the allegation upon which

it is now sought to rest the equitable jurisdiction. It

was not even shown that the defendants were operating

the mine. Under these circumstances, it was necessary



25

to dismiss the bill, as it is well settled that when equity

takes jurisdiction of matters ordinarily cognizable at

law upon some alleged ground of equity jurisdiction,

the entire bill must be dismissed unless the evidence

supports the allegation upon which the equitable juris-

diction is based. [Dowell v. Mitchell, 105 U. S. 430.)

In addition to the grounds already urged, defendants

contend that the equitable jurisdiction may be sup-

ported for the following reasons :

—

(i) To avoid a multiplicity of actions;

(2) For an accounting.

Equitable jurisdiction cannot be supported on

the theory that by the maintenance of this

proceeding in equity a multiplicity of actions

is avoided.

It is difficult to see how any great number of actions

can arise between the parties to this litigation. If plain-

tiff brings an action at law and recovers possession and

mesne profits, no other action will be necessary, as in

that single suit he will be fully compensated for all

injuries done him. If, on the other hand, he loses in

that action, he will not be able to maintain any action

against these defendants. The acts complained of con-

stitute an ouster, not a continuous trespass in the nature

of a nuisance. In so far as the appellees are concerned,

the entire controversy will be settled in a single action

if the plaintiff should recover possession, and, if after

a decree at law adjudging defendants' lease void, plain-

tiff should desire cancellation, this will necessitate the
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maintenance of but two actions, and this does not con-

stitute a multiplicity of actions.

In McGuire v. Pensacola City, 105 Fed. 677, the

Circuit Court of Appeals dismissed a bill substantially

identical to that at bar, in support of which the argu-

ments now presented were urged, the Court saying:

—

"Suits in equity cannot be sustained in either of

the courts of the United States where a plain, ade-

quate, and complete remedy may be had at law.

(Rev. Stats. U. S. 723.) This section of the judi-

ciary act of 1879 was merely declaratory of exist-

ing law. The averments of the bill show that the

complainant has the legal title to the land claimed,

and that defendants have obtained possession by

force, and are now in possession. This makes a

plain case for an action of ejectment. If these aver-

ments are true,—and on demurrer they are pre-

sumed to be true,—the appellant would be entitled

to recover the land in ejectment.

"We do not understand the learned counsel for

the appellants as disputing these propositions, but

their contention is that the bill contains averments

that take the case out of the influence of these well-

settled rules.

"First, it is claimed that the court has jurisdic-

tion to prevent a multiplicity of suits. The federal

courts, of course, have jurisdiction in equity, in

proper cases to prevent a multiplicity of suits. But

there is nothing alleged in the bill to confer juris-

diction on that account. If the defendants are

trespassers, having obtained possession by force

and violence, as alleged, they may all be enjoined

as defendants in one action of ejectment. {Greer v.
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Mezes, 24 How. 268, 277, 16 L. Ed. 661 ; Jackson

V. Woods, 5 Johns. 278; Rowland v. Ladiga's

Heirs, 21 Ala. 9.) But, even if a number of suits

were required to settle the controversy as to the

lands each defendant would have the right to sub-

mit his claim of title and right to possession to a

jury. {Doggett v. Hart, 5 Fla. 215; Hughes v.

Hannah, 39 Fla. 365, 22 South. 613; Whitehead

v. Shattuck, 138 U. S. 146, II Sup. Ct. 276, 34 L.

Ed. 873.)

"It is claimed that the court has jurisdiction in

equity 'to inquire into allegations of conspiracy,

fraud, and violence.' The fact that the defendants

conspired to obtain possession of the land, or com-

mitted frauds and violence to obtain possession,

the complainant having the legal title and the right

to possession, does not confer jurisdiction in equity

of a suit to recover the lands. These wrongs on

the part of the defendants do not prevent the plain-

tiff from recovering the lands at law in ejectment.

Such averments in a bill to recover real estate and

its rents, brought by a plaintiff out of possession,

and having the legal title against defendants in

possession, do not confer jurisdiction in equity.

{Smyth v. Banking Co., 141 U. S. 656, 660, 661,

12 Sup. Ct. 113, 35 L. Ed. 891.) The averments

that the defendants hold the lands under void judg-

ments are without effect as conferring jurisdiction,

because the judgments could as well be held void

at law. {Smyth v. Banking Co. (C. C.) 34 Fed.

825 ; Lewis v. Cocks, 23 Wall. 466, 469, 23 L.

Ed. 70.)

"The third contention of the appellant is that the

Court has jurisdiction 'to quiet title from cloud
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now resting on it by acts of defendants.' It is well

settled that a plaintiff not in possession, having

the legal title, cannot maintain a bill against de-

fendants who are in possession to remove cloud

from title. {Orton v. Smith, i8 How, 263, 15 L.

Ed. 393; Frost V. Spitley, 121 U. S. 552, 556, 7
Sup. Ct. 1 129, 30 L. Ed. loio; 7 Ency. PI. & Prac,

306; 5 Notes U. S. Rep. 572.)"

Further citation of authority on this point is un-

necessary.

The bill cannot be sustained as an action in

equity for an accounting.

The contention that the bill may be maintained as

one in equity for an accounting is clearly untenable as

were it otherwise all actions of ejectment could be con-

verted into actions in equity.

There can be no question that plaintifif can recover

mesne profits in the action of ejectment; such is the

express provision of the Alaska Code, section 301,

C. C. P. It is intimated that mesne profits cannot be

recovered in ejectment for the period of time elapsing

between the commencement of the suit and the deci-

sion. Section 306 of the Alaska C. C. P. provides that

the period for which damages may be recovered ex-

tends from six years before the commencement of the

suit up to the rendition of the verdict.

In Hipp V. Babin, 19 Howard, 271, the contention

now made by appellant was urged. In response the

Court said (279) :

—
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"Nor can the Court retain the bill, under an

impression that a Court of Chancery is better

adapted for the adjustment of the account for rents,

profits, and improvements. The rule of the Court

is, that when a suit for the recovery of the posses-

sion can be properly brought in a Court of Equity,

and a decree is given, that Court will direct an ac-

count as an incident in the case.

"But when a party has a right to a possession,

which he can enforce at law, his right to the rents

and profits is also a legal right, and must be en-

forced in the same jurisdiction."

Not a single contention has been advanced by appel-

lant in this cause that has not been definitely settled

against him by the repeated decisions of the Supreme

Court of the United States and the Decisions of the

Courts of this Circuit, for the present case cannot be

distinguished from the case of California Oil & Gas

Co. V. Miller, 96 Fed. 13, and the decisions of this

Court already cited; and see, also, the case of Erskine

V. Oil Co., 80 Fed. 583.

The three cases principally relied upon by appel-

lants are The Big Six Developmejit Co. v. Mitchell,

138 Fed. 279; Bunce v. Gallagher, Fed. Case 2133, and

Chapman v. Toy Long, Fed. Case 2610.

In the case of Chapman v. Toy Long, Fed. Case 2610,

the statement of facts is very obscure, but it does not ap-

pear that an attempt was made to recover possession of

land held adversely by injunction, nor does it appear

that the defendants were in possession of the land at the

time the action was brought. It seems to have been a
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case in which plaintiff held title and constructive pos-

session and the defendant Chinese occasionally tres-

passed on the land and mined the same. It does not

appear, however, that the defendants held possession

claiming title, the injunction simply running against

threatened trespass. If the case can be construed as

sustaining appellant's position it must be conceded that

the decision is unsupported and is contrary to the great

weight of modern authority.

Of course, an action in equity may be maintained by

one out of possession against another out of possession

to prevent a threatened trespass, but such is not the case

at bar.

In Bunce v. Gallagher, Fed. Case No. 2133, the

Court held that one out of possession of real property

might maintain a bill in equity against one in posses-

sion for the purpose of having a deed declared void.

In sustaining the equitable jurisdiction, the Court said:

"There is here no controversy about a doubtful

title between these parties, and the question of pos-

session has no legal relation to the object now
sought to be attained by the decree of this Court."

The decision is undoubtedly erroneous, but even so

does not go to the extent of supporting appellant.

The case of Big Six Development Co. v. Mitchell,

138 Fed. 279, is a decision rendered by the Circuit

Court of Appeals of the Eighth Circuit. The opinion

is written by Reiner, District Judge, and concurred in

by Judge Sanborn, of the Circuit Court, Judge Hook

of the Circuit Court dissenting. The facts of the case
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were very peculiar. The plaintiff had leased certain

large tracts of coal lands to the defendant and the de-

fendant had covenanted to keep the mines free from

water and properly timbered and supported. The de-

fendant subleased to a number of miners imposing the

same conditions upon the sublessees. The complaint

alleged that the defendant corporation, its sublessee,

etc., had completely failed to comply with the covenant;

that they were allowing the mines to fill up with water;

that they had removed the pillars supporting the roof

and would, unless restrained, completely waste and de-

stroy the mines by allowing the roof to cave ; that plain-

tiff had re-entered under the provisions of his lease,

but defendants were still holding possession and wast-

ing the propert}'. Objections were urged to the juris-

diction of the Court on the ground that equity would

not try title at the instance of one out of possession

in an action brought against one in possession. The

Court replied that the case was a proper one for the

issuance of an injunction and said:

"We think, both upon reason and authorit}', that

in a case such as this, where the injurs* is as to the

res (that is to say, where irreparable mischief is

being done or threatened, going to the verv^ sub-

stance of the estate), a court of equit\- has juris-

diction, not only for the purpose of restraining

waste or threatened trespass, but, having acquired

jurisdiction for that purpose, it may also proceed

to settle the question of title and to remove the

cloud; and this was the view taken bv the Circuit

Court."
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No authorities were cited in support of this position.

The marked peculiarity of this case lies in the fact

that once the evidence on issues relating to the issuance

of the injunction was passed on, the decision on these

issues would also dispose of the questions relating to

title as to which there seems to have been no contest.

Further than this the jurisdiction could be rested upon

the enforcement of the contractual obligations.

Upon these peculiar facts it would seem that the

judgments may be supported, otherwise it is in conflict

with the decisions of the United States Supreme Court

and the various Circuit Courts of Appeal, including the

decision in this Circuit.

However, the decision, such as it is, is based upon

the auxiliary jurisdiction of equity relative to injunc-

tions pendente lite, and this branch of equity jurisdic-

tion has in Alaska been superseded by statute confirm-

ing powers formerly exercised by courts of equity in

these cases upon the courts of law. The other cases

cited by appellant have no bearing whatever upon the

case at bar and do not support his contention.

In conclusion we respectfully submit that an action

to recover possession of a mining claim brought by one

out of possession against persons in possession cannot be

maintained in equity, even though a temporary injunc-

tion be sought to prevent trespass pending the deter-

mination of the action in equity, and although a prayer

for an account and to remove a cloud on title be

coupled therewith.

The fact that plaintiff has joined in this action the
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Corson Co., the Universal Co. and Willey, does not in

any way affect the case nor do we understand appellants

to base any argument on the joinder of these defend-

ants. If the action against these defendants be equi-

table in character it cannot be joined with the action

against the appellees, a purely legal action.

Bruce V. Murray, 123 Fed. 366.

It would be very difficult, however, to show that any

cause of action was stated against these other de-

fendants.

In conclusion we respectfully submit that the judg-

ment of the District Court must be affirmed.

Respectfully submitted,

CHARLES S. WHEELER,
J. F. BOWIE,
GORDON HALL,
ROBERT FINK,

Attorneys for Appellees.
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REPLY BRIEF FOR APPELLANT

Appellees do not deny in their brief that the case

rests on the equitable propositions set forth in the appel-

lant's brief and claimed by him to control this case;



nor do they question the correctness of any of these

propositions; they do not deny appellant's contention

that under the Alaska Code the Courts have the general

powers of equity in the United States, except as is en-

larged or modified by said Alaska Code. They do not

deny appellant's contention that section 475 of the

Alaska Code is an enlargement rather than a contrac-

tion of the equity powers of the Court.

But they contend: (i) That the provisions of the

Alaska Code govern this case; (2) That under the gen-

eral equity jurisdiction, plaintiffs cannot recover in

equity, but must resort to an action in law.

As to the first proposition, we will rest our case on

the argument made in our original brief, commencing

on page 36.

On the second proposition, appellees say, after enu-

merating part of the various reliefs asked for by plain-

tiff, as follows: "We will examine and reply to these

conditions separately," etc. They then proceed to cite

and comment upon a number of cases in which the

plaintifif had the legal title and the immediate right of

possession, and in addition to asking for a decree giving

possession and title in each case, they asked for one

of the following reliefs:

(a) To "remove a cloud from plaintiff's title."

See cases cited in appellee's brief: United States v.

Wilson, 118 U. S., cited page 14; cases cited bottom

of page 15; cases cited first half of page 16; also bottom

of page 27.

We concede the correctness of these cases. When



such relief alone is asked in addition to possession,

plaintiff cannot recover in equity. (See page 22, prop-

osition 5, our original brief.) Most of the cases cited

by appellees come under this class.

(b) "Accounting." See United States v. Wilson,

118 U. S., page 17, appellee's brief; also, Hipp v.

Babin, 19 Howard, cited page 28.

We concede that ordinarily accounting standing

alone is not sufficient to retain equity jurisdiction in

such cases.

(c) "For appointment of receiver." See case of

Tournauses v. Melsing, 106 Fed., cited page 9 appel-

lee's brief.

We concede that for plaintiff to ask only for a re-

ceiver, in addition to asking for possession, a court of

equity will not retain jurisdiction; also that where in-

junction is the only relief asked aside from possession,

as shown in the Haggin case, cited on page 21 of ap-

pellee's brief, we concede equity will not ordinarily

retain jurisdiction. Of course, where possession only

is sought (see cases and argument, page 9, appellee's

brief), equity will not retain jurisdiction.

We will refer more at length to the following cases,

which are most nearly in point with the case at bar:

Haggin V. Kelly, 136 Cal. 481, cited page 21 ; McGuire

v. Pensacola City, 105 Fed., cited page 25 of brief;

United States v. Wilson, 118 U. S., page 86, cited page

17 of brief.

The Haggin case has no bearing on the case at bar

for the following reasons: The complaint charges, in



addition to the wrongful possession of defendant, that

the title and right to possession are in the plaintiff:

(a) That defendants have taken gold from the

mines;

(b) That plaintiff has demanded possession, which

has been refused;

(c) That plaintiff cannot determine how much gold

has been taken;

(d) That defendants are insolvent.

The prayer is simply for an injunction pending the

action and that it be made permanent, and for restitu-

tion of the premises.

It will thus be seen that the only relief asked for

outside of the restoration of the premises is for an in-

junction, claiming injury to the premises. We think,

under the facts of this case, the decision is in accord

with the general rule. Injunction at law would give

adequate relief, as they only sought to stop the defend-

ants from mining. The case has no bearing on the case

at bar, as in this case we ask for a number of reliefs

that a court of law cannot give.

Another reason why this case is not a controlling

precedent in the case at bar is that in the Haggin case

the plaintiff had the title and immediate right to pos-

session.

The McGuire case (105 Fed.), upon which appel-

lees rely, is not a precedent against the case at bar.

The only relief asked for is possession and a determina-

tion of plaintiff's title—purely legal relief.

To justify plaintiff in coming into a court of equity

for this relief, he alleges:



(a) That it would prevent a multiplicity of suits

(conceded to be legal suits)
;

(b) That defendants got possession by fraud and

violence;

(c) That defendants seek to hold under void judg-

ments.

Clearly these facts do not give a court of equity

jurisdiction, as they furnish no bar to an action of eject-

ment, in which action all relief demanded can be

granted.

There is an intimation in the last paragraph that

perhaps justifies us in assuming that plaintiff also

asked to have his title quieted from the "cloud now
resting on it by acts of defendants." The case is not

before us. If plaintiff did ask solely to have a cloud

removed from his title in addition to having possession

and title decreed to him, being out of possession, as

before stated, we concede he had no standing in a court

of equity, for such relief alone in addition to possession.

In the case of United States v. Wilson, ii8 U. S.,

cited on page 14, appellees' brief, the relief asked was:

(a) Decision and determination of legal title in

plaintiff;

(b) That the cloud on plaintiff's title be removed.

We now concede, as already stated in our original

brief, page 22, proposition ^, that such relief alone

cannot be obtained in a court of equity.

This case was also distinguishable from the case at

bar, as are the others, in that the plaintiff had legal

title and immediate right to possession.



The rule we contend for is clearly excepted and

recognized in the following language of the opinion,

page 15 of appellees' brief: "Equity in such cases has

no jurisdiction unless its aid is required to remove

obstacles which prevent a successful resort to an action

of ejectment, or when, after repeated actions at law,

its jurisdiction is invoked to prevent a multiplicit}^ of

suits, or there are other specific equitable grounds for

relief.

We have now by our concessions and analysis of the

cases covered all cases cited by counsel, except two on

page 29 of their brief. Counsel close their citation of

authority with this statement: "Not a single contention

has been advanced by appellant in this cause that has

not been definitely settled against him by the decisions

of the Supreme Court of the United States and the

decisions of the courts of the Circuit, for the present

case cannot be distinguished from the case of the Cali-

fornia Oil and Gas Company v. Miller, 96 Fed. 13,

and the case of Erskine v. Oil Company, 80 Fed. 583."

An examination of the first case will show that it

was an action to quiet title and to recover possession,

which we have already stated the rule to be that equity

will not retain jurisdiction when that relief alone is

demanded. In this case, also, the plaintiff had legal

title and immediate right to possession.

The second action was one where plaintifif had a legal

title with immediate right of possession, asking for an

accounting in addition to possession. As we have be-

fore stated, where accounting is the only relief asked



for aside from possession, and the facts are such that

a law court can give full relief, a court of equity will

not retain jurisdiction.

It will be noticed that counsel have selected cases

usually where only one relief outside of the demand for

possession is asked for. Another distinction is that in

every case cited the plaintiff had the legal title and

the immediate right to possession. In no case cited by

appellees was there a number of reliefs asked for, as

in the case at bar, part of which, as we showed in our

original brief, invoke the exclusive jurisdiction of

equity. They replied "separately" (as they stated they

would) to our propositions by citing cases "separately"

asking for some one of the reliefs demanded in this

case, but they cite none that contains all the reliefs

we ask.

For these reasons we contend that none of the cases

cited by appellees should be considered as authorit>^ or

precedent in deciding this case.

Counsel proceed to distinguish three of the cases

cited by appellant. In the case of Chapman v. Toy

Long they say: "It does not appear, however, that the

defendants held possession claiming title." In that they

are mistaken, as an examination of facts will show that

defendants repeatedly trespassed on the premises and

removed gold therefrom "under claim of right."

The opinion also assumes that defendant claimed

title and committed trespasses and removed gold under

a claim of right to do so. That being true, the prin-

ciple would be the same whether or not they happen
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to have the physical possession when the action was

commenced.

In commenting on the Big Six Development Com-

pany's case they say in effect that unless the decision

rests on contractual obligations, it is in conflict with

the decisions of the United States Supreme Court and

of the various Circuit Courts of Appeal, including

the decisions of this Circuit. What cases in the United

States Supreme Court or Circuit Courts of Appeal it

is in conflict with, they do not say, but we presume they

refer to the cases cited in their brief. If those are the

cases, we think we have shown that none of them affects

the rule of this case, or of the other two Federal cases

cited by appellant.

Counsel, on page 32 of their brief, say: "The other

cases cited by appellant have no bearing whatever upon

the case at bar and do not support his contention."

This statement was inspired either for the reason that

counsel had not read the other cases, or else the hope

that by making this statement the Court might be in-

duced not to read them. The fact is, we believe that

every case cited in appellant's brief sustains the propo-

sition it is cited to, as an examination will show. A
number of them are very similar to the case at bar in

their facts.

On page 24 of appellees' brief is the following state-

ment in reference to the evidence produced at the

hearing on the motion for preliminary injunction: "It

was not even shown that defendant was operating the

mine." Counsel must have overlooked the affidavits



of nvo of their clients.—John W. Gibson (Tr., page

123) and Frank H. Waskey (Tr.. page 125),—where

each swears that they have been "actively engaged in

mining the propert}" since March 19th. 1906." Further-

more, this action is heard upon a demurrer interposed

by Gibson, Waskey and Harding, which was sustained

by the Court, and an appeal therefrom by the plaintiflF.

Xo evidence v/as necessan," in such a case, nor was it

proper to refer to any evidence, as the allegations of

the complaint are presumed to be true.

The counsel say that we have an adequate remedv in

law,—ejectment. They strive all through their brief

to show that possession is the onlv thing we are seeking.

They ignore our demand for the relief of cancellation

of a mutilated lease: of removal of a cloud on title;

injunction against disparagement of title by lessor and

of injunction against irreparable injur\- in trespass by

working the mine pendente lite: and permanent: of

determination of title; that the defendants are insol-

vent: that the defendant Willey, who has control of

the defendant Universal Mining Companv, lessor,

which contracted to put plaintiff in possession of the

mine, not only refuses to do so, but conspires with

other agents, Gibson, Waskey and Harding, fraudu-

lently to keep plaintiff out of possession and defendants

in possession, to his own pecuniarv advantage.

All these facts, for which the relief is asked, pre-

senting such a strong case for the interposition of a

court of equirv', they ignore and see nothing, or attemipt

to make the Court see nothing of the case, but pos-
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session,—"simply a case of plaintiff out of possession

attempting to try title to mining claims against defend-

ant in possession."

As a matter of fact, possession is incidental to the

relief plaintiff demands. If he is granted the other

reliefs asked for, he does not need possession decreed

to him, as that relief comes incidental to the granting

of the others. The whole effort of appellees in their

brief has been to magnify the question of possession

and minimize the other reliefs. The object is plain.

They then follow this by contending that plaintiff

should have commenced his action in ejectment.

In our original brief, page 21, proposition 4, we out-

lined the character of plaintiff's situation in this case

so far as the same was affected by defendant's wrong-

fully withholding possession from him. We there con-

tended that where a party out of possession holds legal

title under circumstances that the law cannot furnish

him full and complete relief, his right to resort to

equity to have a cloud removed is complete. We claim

that this situation presents that condition, and while

the authorities we have cited sustain plaintiff's case,

even though he had an immediate right to possession,

this furnishes an additional reason why equity should

retain jurisdiction.

The complaint alleges that the defendants Gibson,

Waskey and Harding conspired, and are fradulently

conspiring with the defendant Willey, who has the

management of the plaintiff's lessor, and in fact who

now has a deed from plaintiff's lessor, to keep plain-
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tiff out of possession and keep defendants in, contrary

to the provisions of the lease under which plaintiff

claims.

It is very questionable whether, if plaintiff should

attempt to proceed in ejectment, he would be able to

maintain his action. Counsel say that he should have

commenced under section 301 of the Alaska Code. This

section reads as follows: "Any person who has a legal

estate in real property, and a present right to the pos-

session thereof, may recover such possession with dam-

ages for withholding the same by an action," etc.

This lease, under which plaintiff claims title,

pleaded in the complaint (Tr., page 11), and by Ex-

hibit A thereof (Tr., pages 31-38), contains this clause

with reference to the plaintiff's acquiring possession

under the lease:

"It is understood and agreed between the parties

hereto that the term of this lease shall be for the period

of two years, beginning the ist of July, 1906, provided,

however, that if for any reason said party of the first

part shall be unable, or shall refuse on said ist day of

July to deliver to the said second party herein, pos-

session of said properties as contemplated in said lease,

then, and in that case such delay in delivery of pos-

session shall not work an abridgement in the term of

the lease, but shall operate merely to defer date of its

commencement until such date as possession may be

delivered as aforesaid. The said lessor covenants and

agrees to use all reasonable endeavor and legal means

to put lessee in possession of the premises above de-
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scribed on said ist day of July, 1906, or as soon there-

after as possible."

It will thus be noticed that under that clause the

lease does not commence to run until plaintiff is put

in possession of the property. He certainly is not en-

titled to the possession until it does commence to run.

Section 301, supra, furnishes relief where plaintiff

has legal title and ^'a present right to the possession

thereof." This the plaintiff does not possess.

The lessor covenanted and agreed to use all reason-

able endeavor and legal means to put lessee in posses-

sion on July I, 1906, "or as soon after as possible."

But so far he has not only refused upon demand to do

so, but defendant Willey, who has the controlling in-

terest and a deed from the lessor company, and is its

president and has entire management of it, has con-

spired together with the other defendants fraudulently

to keep them in possession and plaintiff out of posses-

sion to his own pecuniary advantage.

Under the equitable maxim that "equity regards that

as done which in good conscience ought to be done,"

the plaintiff has the equitable right to possession of

the premises, but until a court of equity compels the

defendant lessor to fulfil its agreement with plaintiff

to deliver him possession, or the lessor voluntarily

delivers it to him, he has not the "present right" to

possession of the premises.

An immediate right to possession is necessary in or-

der to maintain ejectment.

j
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Am. & Eng. Ency. of Law, vol. X, p. 494, note

6, pp. 495 and 496, note i;

Cyc, vol. XV, p. 50, par. D;

And cases cited in notes.

This case is one where the plaintiff has the legal

title so far as the lease gives it, but the right to the

immediate possession is wrongfully withheld by the

defendant lessor, and comes under proposition 4, cited

on page 21 of our original brief, and we contend that

these circumstances showing fraud in which all of the

defendants participate, at least give additional reason

why a court of equity should retain jurisdiction of this

case.

This case is much stronger in its facts than the three

Federal cases quoted at length in our brief, as in each

of those cases the plaintiff had legal title and right to

immediate possession, which of themselves would en-

able him to maintain ejectment were it not for the

equitable reliefs asked for, while in this case plaintiff,

as we have shown, has not even the right of possession,

but must resort to equity to get that right, which by a

fraudulent conspiracy is withheld from him contrary

to the provisions of his lease.

Since writing this brief the argument of the case

has been had and the point was made by counsel for

appellees that the plaintiff in his complaint has con-

strued the paragraph in the lease to mean that the lease

commenced to run July i, 1906, and would be bound

by such construction, claiming that the language of

the lease was open to such construction.
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The writer of this brief, in the short time he allowed

himself for reply argument, overlooked this point in

reply, and with the understanding that counsel for

appellees may make any further memorandum for the

benefit of the court, or cite any further cases they see

fit; the writer simply wishes to comment on this point.

The language used in the body of the pleading,

which counsel say is an interpretation of the clause in

question, is found in the seventh paragraph, page 19,

of the transcript:

"The plaintiff further alleges and shows unto your

Honor that since the ist day of July, 1906, when the

term of his said lease began."

Also, on page 23, in the following:

''And that since the first day of July, 1906, when the

term of the plaintiffs said lease began."

It will be noticed that these are mere recitals and

not allegations of a fact, to wit: That the deed com-

menced on such date. They would hardly be construed

to change or interpret the positive provisions of the

lease to the contrary, which is made a part of the same

pleading, marked "Exhibit A."

If counsel's contention is right, that the "term of

said lease began" July i, 1906, by these mere recitals

the plaintiff^ has interpreted the lease to have already

run nearly eight months of the two years which it is

provided it should continue.

That would certainly be a very disastrous interpreta-

tion for the plaintifif to make, if true, but such a con-

tention is entirely unfounded.
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The positive provisions of the lease itself >vould

certainly control against the general recitals in the body

of the complaint, and that provides that a delay in

delivering possession shall "defer the date of its com-

mencement until such date as possession may be de-

livered."

We submit that that language is controlling and is

not open to any other interpretation than we have

given it. Respectfully submitted,

THOMAS R. SHEPARD.
Solicitor for Appellant.

SHEPARD & FLETT,
Of Counsel.
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MENT AND EMBODIED IN APPEL-

LANT'S EEPLY BEIEF.

This cause was first briefed by iis and by appellant

upon the theory that the sole question presented related

to the adequacy of plaintiff's remedy at law; that is to

say it was assumed by appellant in his opening brief and

by us in our reply brief, that if the facts stated in the bill

were true plaintiff could recover possession of the land

in dispute by an action of ejectment. The discussion in

these briefs runs, not to the question of whether or not

this right of action existed, but to the question of whether

or not the action of ejectment afforded to plaintiff an

adequate remedy.



On the argument and in the reply brief of plaintiff it

was urged for the first time that under the peculiar terms

of his lease plaintiif had not a right of action at law in

ejectment.

Appellant's attorney having, shortly prior to the argu-

ment, informed us that he intended to make this conten-

tion, we were enabled to make a short reply thereto on

argument ; but as the point is also urged in appellant's re-

ply brief, filed some days after argument, we have deem-

ed it proper to make this reply in brief form.

The Court will recall that according to the allegations

of plaintiff's complaint the appellees are mere naked

trespassers upon the land in dispute. As between them

and the appellant and his predecessors in interest there

exists no privity either of contract or estate.

The appellant alleges that the defendants entered on

and hold the land in dispute without either legal or equit-

able title, and that the appellees hold and claim as lessees

of a person who held neither a legal nor an equitable title

to the land, and to whom no lease or conveyance had ever

been executed by the holders of the legal or equitable

title.

The appellant, on the other hand, claims as the lessee of

the owners of both legal and equitable title, and in his

bill he stated in substance that his right of possession

under his lease had already accrued, and that the appel-

lees were in possession wrongfully excluding him there-

from. He seeks to recover possession, an accounting for

mesne profits since July 1st, 1906, and also to have the

void leases under which appellees claim cancelled and

prays for a temporary injunction staying the extraction

of gold from the land pending the action.



Clearly the bill is based upon the theory that a right of

possession vested in appellant July 1st, 1906. He has

stated directly that his lease commenced on that day, and

has sought an accounting for gold extracted since that

day. Under these allegations the lease must be construed

as giving plaintiff a right of entry on July 1, 1906, if such

construction can be placed upon it. But further than

this, if the plaintiff has under the lease a right to elect to

have the same commence July 1, 1906, or at a later period,

he must be considered as having made the election for

July 1, 1906, as he here seeks to recover mesne profits

since July 1, 1906.

It is now claimed,

—

(a) That the right of possession which accrued to

plaintiff on this first day of July, 1906, was purely equit-

able, and that he has not now, and never has had, a legal

right of possession;

(b) That as plaintiff has an equitable right of posses-

sion he can maintain this action in equity and recover

possession upon his equitable title against the appellees

whom he alleges to be mere trespassers in no way con-

nected with his equity.

Neither of the contentions can be sustained; for ap-

pellant claims under a well executed conveyance from the

holders of the entire title, both legal and equitable; the

interest passed by this conveyance is a purely legal inter-

est; the contract under which appellant's rights arise is

wholly executed, (except in a particular hereafter noted)

and whatever right appellant acquired under the executed

portion of the lease was purely legal and the non-per-

formance of the single executory covenant in the lease



cannot, as we will hereafter show, give rise to an equit-

able estate in the land.

Also it is well settled that the holder of an equitable

title to, or right of possession of, real property cannot re-

cover possession by a proceeding in equity against one in

possession of the land but not connected with the equit-

able title on which the action is based; that is, the holder

of an equitable title can recover possession by a proceed-

ing in equity, only when the proceeding is against the

holder of the legal title in possession. If the person in

possession does not hold the legal title, the holder of the

equitable title must first perfect it by proceeding against

the holder of the legal title and having acquired this title

he may proceed at law against the trespasser.

THE RIGHT OF APPELLANT TO POSSESSION IS A LEGAL NOT

AN EQUITABLE RIGHT AND THIS RIGHT MAY BE ENFORCED

BY EJECTMENT.

The instrument under which plaintiff's claim arises is,

as we have said, a well executed conveyance and not a

mere executory contract. It reads as follows

:

''This indenture, made this 9th day of May, 1906,

by and between the Universal Mining Company, a

corporation duly organized and existing in the Dis-

trict of Columbia, United States of America, and do-

ing business in the District of Alaska, party of the

first part, and E. W. Johnston, of Seattle, Washing-

ton, party of the second part

:

''WITNESSETH : That for and in consideration

of the rents, royalties, covenants and agreements to

be paid and performed by the said party of the sec-



ond part, the said party of the first part has agreed

to lease, demise, and let, and does hereby lease, de-

mise and let to the said party of the second part all

its right, title and interest in and to the properties

and mining claims hereinafter specifically de-

scribed. "

Here follows a description of the property, etc.

"It is also uderstood and agreed between the

parties hereto that the term of this lease shall be for

the Tieriod of two years beginning the first day of

July, 1906."

So far, this instrument is an executed conveyance of a

two year lease to begin July 1st, 1906, and the interest of

the lessee is purely legal; but at the time this instrument

was executed it was known that the appellees were in pos-

session of the property, and in order to assure the bene-

ficial enjoyment of the property by appellant for the

period of two years, the following proviso was inserted

:

''Provided, however, that if for any reason said

party of the first part shall be unable or shall refuse

on said first day of July to deliver to the said second

party herein possession of said properties as contem-

plated in this lease, then, and in that case, such delay

in delivery of possession shall not work an abridge-

ment in the term of this lease, but shall operate

merely to defer the date of its commencement until

such date as possession may be delivered as afore-

said.
'

'

Eeading this proviso in connection with what has gone

before, it is obvious that it did not operate to change the

character of the conveyance from an executed to an exe-
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cutoiy contract. It merely operated to assure the lessee

a term of two years after entry into possession, and that

term was to begin when possession was surrendered to

him by the lessor.

If we stopped here it could not be successfully contend-

ed that if the lessor were in possession on July 1st 1906,

he could, by refusing to give the lessee possession, and

thereby deferring the commencement of his term also

defer the arising of the lessee's right of possession. The

right of entry is part of the interesse termini, and may
exist though the term has not commenced.

Under the prior provisions of the lease, the lessee's

right of possession accrued July 1, 1906, and if his lessor

should refuse or be unable to give him possession on that

day, the date of the commencement of his term of two

years was to be deferred; but the "term" of a lease never

does begin until the lessee has entered.

"Before an entr7/ a lessee for years has only an interes-

se termini, and no possession. He cannot, therefore, be-

fore entry maintain an action of trespass ;
* * * * but he

may maintain ejectment. '

'

Woodfall on Landlord and Tenant, P. 22. 17th Ed.

The term of the lease may not have commenced, though

the right of entry may have accrued. On this point

Blackstone says:

* * Nor indeed does the bare lease vest any estate in

the lessee; hut only gives him a right of entry on the

tenement, which right is called his interest in the

term, or interesse termini : hut when he has actually

so entered, and thereby accepted the grant, the estate

is then, and not before, vested in him, and he is pos-



sessed, not properly of the land, but of the term of

years : the possession or seisin of the land remaining

still in him who hath the freehold. Thus the word,

term, does not merely signify the time specified in

the lease, hut the estate also and interest that passes

by that lease; and therefore the term may expire,

during the continuance of the time; as by surrender,

forfeiture, and the like. For which reason, if I grant

a lease to A for the term of three years, and after

the expiration of the said term, to B for six years,

and A surrenders or forfeits his lease at the end of

one year, B 's interest shall immediately take effect

:

but if the remainder had been to B from and after

the expiratio . of the said three years, or from and

after the expiration of the said time, in this case

B's interest will not commence till the time is fully

elapsed; whatever my become of A's term."

"Time" and "term" are not synonymous; and though

the term of the lease was not to commence until the lessee

acquired possession (and in law it cannot) still the time

at which the right of entry was to arise is specified as

July 1, 1906, and the lessor by providing that the term

should not begin until possession was actually acquired

and should endure for two years thereafter, did but as-

sure the lessee of two years, beneficial possession, with-

out in any way modifying the right of the lessee to enter

July 1, 1906 and to recover possession in ejectment if his

right to entry was then disputed.

It is obvious that the words of the lease are susceptible

of this construction. That such construction effectuates

the intention of the parties, is made evident by the fol-

lowing provision of the lease (which immediately suc-

ceeds the provisions quoted)

:
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"The said lessor coveuants and agrees to use all

reasonable endeavor and legal means to put the

lessee in possession of the premises above described

on said first day of July, 1906, or as soon thereafter

as possible."

We believe that the lease properly construed vested in

plaintilf a right of possession on the first day of July,

1906, and the fact that the term of the lease was to com-

mence and endure for two years after plaintiff came into

actual possession, or actual possession was tendered him

by the lessor, did not effect plaintiff's right to recover

possession at any time after July 1, 1906, but merely as-

sured him actual enjoyment for the period of two years,

and such is the construction placed upon the lease by

plaintiff in his bill.

It is clear that the lease may be construed as giving

plaintiff a right of entry July 1, 1906, although the two

years of plaintiff's term would not be measured from that

date, but the provision postponing the time from which

the term was to be measured till the date of entry was in-

serted, solely for the benefit of the lessee, and there is no

reason why the lessee cannot renounce the benefits of this

provision and elect to have the time for the measurement

of his term begin July 1, 1906. This he has done by the

maintenance of this action in which he seeks to recover

mesne profits from July 1, 1906,—profits to which he

would not be entitled either in law or equity unless the

time from which the term is to be measured was July 1,

1906.

Of course, plaintiff could maintain ejectment upon the

interesse termini (Woodfall on Landlord and Tenant

(17th ed.) P. 222) ; Doe d Parsley v. Day, 2 Adol & Ellis
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N. S., 156; Cole on Eject. 72, 287, 459; but if we assume

that the construction for which we contend, and which

is the construction adopted by plaintiff in his pleading,

is incorrect, and that plaintiff has at law no present right

of possession, still it is obvious that if plaintiff has no

present right of possession in law, he has no such right in

equity.

n.

IF PLAINTIFF HAS NO RIGHT OF POSSESSION AT LAW HE HAS
NONE IN EQUITY.

The lease under consideration is an executed convey-

ance of a legal interest—not an agreement for a convey-

ance. The only executory provision of the lease is the

following

:

"The said lessor covenants and agrees to use all

reasonable endeavor and legal means to put the

lessee in possession of the premises above described

on said first day of July, 1906, or as soon thereafter

as possible."

We cannot see how it is possible that a breach of this

covenant can confer on plaintiff a present equitable right

of possession if the lease itself gives no i)resent right of

legal possession.

But in the first place no breach is alleged; for,

though it is stated that plaintiff has demanded of the

Universal Mining Company and Willey that the Univer-

sal Co. perform its covenant, and it is alleged that Willey

has refused to perform, it is not alleged that the Univer-

sal Mining Company has refused to perform. On the con-

trary it is said:
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"The Universal Mining Company is not in pos-

session of said mining claims and properties exclu-

sively or adversely to the plaintiff or to the plain-

tiff's said lessor, nor mining or operating upon said

properties, and does not oppose or object to plain-

tiff's entering thereon and mining and operating up-

on the same and extracting gold therefrom under his

said lease, hut is entirely ready and ivilling to permit

the plaintiff so to do." Tr. p. 20,

So, even if an equitable right of possession could

arise from the breach of this covenant, the complaint con-

tains no allegations upon which the existence of this

equity could be predicated.

But it is clear that no equitable right of possession

could arise from the breach of this covenant.

The covenant is to bring an action; and the most that

equity could do would be to consider plaintiff as the as-

signee, permit him to bring an action at law in the name

of his assignor, and compensate him for costs incurred.

To give plaintiff an immediate equitable right of pos-

session on account of the breach of this covenant would

be to give him greater right on account of a breach than

would arise from performance.

In Hayirard v. Andrews, 106 U. S. 672, 675, the court

said:

'*If the assignee of the chose in action is unable to

assert in a court of law the legal right of the as-

signor, which in equity is vested in him, then the

jurisdiction of a Court of Chancery may be invoked,

because it is the proper forum for the enforcement

of equitable interests, and because there is no ade-
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quate remedy at law; but when, on the other hand,

the equitable title is not involved in the litigation,

and the remedy is sought merely for the jDurpose of

enforcing the legal right of his assignor, there is no

ground for an appeal to equity, because hy an action

at law in the name of the assignor the disputed right

may he perfectly vindicated, and the ivrong done by

the denial of it fully redressed. To hold otherwise

would be to enlarge the jurisdiction of the courts of

equity to an extent the limits of which could not be

recognized, and that in cases where the only mat-

ters in controversy would be purely legal rights."

The application of this decision to the case at bar is

clear; for the plaintiff's sole equity is based on the failure

of his lessor to perform his covenant and maintain eject-

ment.

Ly the breach of the covenant of plaintiff's lessor to

maintain a legal action against us, plaintiff does not ac-

quire an immediate right to possession, and the right to

maintain in equity an action which his lessor could have

maintained only at law.

In Smith V. Bourbon County, 127 U. S. 105, 110-111,

the court, overruling a contention similar to that here

advanced said:

'

' The complainant in the present case has and can

have no other or greater rights against the County

of Bourbon or its officers than are vested in the rail-

road company. * * * That the complainant claims to

be equitably entitled to be substituted for the rail-

road company in its rights against Bourbon County

may entitle him to a decree against the railroad com-
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pany for an assignment of its claim, so as to confer

upon the complainant the right to use the name of

the railroad company in a proceeding against the

county and its commissioners ; but it does not enlarge

the rights of the railroad company against the county

and its officers, nor change the remedy so as to en-

able a court of equity to entertain proceedings in

mandamus. The hill might justify a decree against

the railroad company for an assignment of its right

to the bonds and requiring the railroad company to

permit the use of its name for their recovery by the

appropriate proceeding at laiv. . The right to proceed

against the county and its commissioners remains

still a purely legal right, and can only be prosecuted

at law, notwithstanding the equitable nature of the

complainant's rights as against the railroad com-

pany."

In New York Guaranty Co. v. Memphis Water Co., 107

U. S. 205-213, the rule was stated as follows

:

"The fact that they (plaintiffs) have only a bene-

ficial interest is not of itself sufficient. Whether the

legal interest in the contract remained in the Water

Company or became vested in the trustees, an action

at law could have been brought in the name of the

party having it. There is no allegation in the bill

that either of these parties were applied to, or that

they refused to allow such an action to be brought in

their names.

"We have lately decided, after full consideration

of the authorities, that an assignee of a chose in

action on which a complete and adequate remedy ex-

ists at law cannot, merely because his interest is an
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equitable one, bring a suit in equity for the recovery

of the demand. Hayward v. Andreivs, 106 U. S. 672.

He must bring an action at law in the name of the

assignor to his own use. This is true of all legal de-

mands standing in the name of a trustee, and held

for the benefit of cestui que trust. Besides the au-

thorities cited in that case, reference may be made
to Mitford on Pleadings, 123, 125; Willis's Equity

Pleading, 435, note (g) ; Adair v. Winchester, 7 Gill &
Johns, (Md.) 114; Moseley v. Boush, 4 Rand. (Va.)

392; Doggett v. Hart, 5 Fla. 215; Smileij v. Bell,

Mart & Y. (Tenn.) 378; and the English and Ameri-

can notes to Ryall v. Rowles, 1 Ves. Sen. 348, and to

2 White & Tudor 's Leading Cases in Equity, pp.

1567,1670 (ed. 1877.)"

We believe that sufficient has been said to dispose of

the appellant's present contention and plaintiff's right to

proceed at law is clear even without the aid of a court of

equity.

Couch V. Turner, 17 Ga. 489.

There is, however, another objection fatal to appel-

lant's new theory.

III.

AN ACTION TO RECOVER POSSESSION CANNOT BE MAIN-
TAINED UPON AN EQUITABLE TITLE UNLESS THE DEFEND-
ANT FROM WHOM IT IS SOUGHT TO RECOVER POSSESSION
HOLDS THE LEGAL TITLE AGAINST WHICH THE EQUITY
IS ASSERTED.

In this case it is not pretended that appellees' posses-

sion is in any way subject to or connected with plaintiff's

alleged equity. On the contrary plaintiff's claims against

the appellees are based upon the alleged superiority of

the legal title of the Universal Mining Company.
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No privity, either of estate or contract, exists between

the appellees on the one side and the plaintiff and the

Universal Mining Company on the other.

The only alleged equity is that arising between plain-

tiff and the Universal Mining Company.

In other words, if we adopt the premise of plaintiff's

argument, the case is one arising between trespassers

and the holder of an equitable title ; and it is well settled

that no action against trespassers can be maintained

upon an equitable title.

In Fussell v. Gregg, 113 U. S., 550, 554-555, the court

said:

"We think that the averments of the bill do not

entitle the plaintiff to relief. Her case, as alleged, is,

that she has an equitable estate in fee in the premises

in dispute, and that the defendants, except Gregg

and Kendrick, are in possession without title; in

other words, are naked trespassers. The theory of

her bill seems to be that, because she has an equit-

able title only, and for that reason could not recover

in an action at law, a court of equity has jurisdiction

of her case. But this is plainly an error. Mr. Justice

Bradley, in Young v. Porter, 3 Woods, 342. To give

a court of equity jurisdiction, the nature of the relief

asked must be equitable, even when the suit is based

on an equitable title. The plaintiff does not allege

that the defendants, who are in possession of the

premises, have the legal title, or that they obtain

possession under any person who had it. Nor does

she state any facts which connect them with her

equity. They being mere naked trespassers, in pos-

session, she prays that they may be turned out of.
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and she, who has only an equitable title, may be put

in possession. The relief prayed for is such as a

court of law is competent to grant, if the plaintiff's

title would justify it. But the plaintiff does not

Seek by her bill to better her title. If all the relief

asked for were granted, she would still have an

equitable title only. The case is, therefore, an eject-

ment bill brought on an equitable title. In these

respects it is similar to the bill in the case of Gait v.

Galloway, 4 Pet. 332. That was a bill in equity

brought by the heirs of James Gait for general and

special relief against Galloway, Baker, Patterson,

and others, setting up title to one thousand acres of

land in the Virginia Military District in Ohio, based

upon an entry and survey in the name of James Gait.

Baker and Patterson were in possession of six hund-

red acres of land, claiming title in the name of Gait.

The court found that Baker and Patterson had no

title to the lands held by them, and, upon this state

of case said: "These occupants can he considered

in no other light by the court than intruders; and

the remedy against them is at law and not in chan-

cery. No decree could be made against them, unless

it be that they should deliver possession of the prem-

ises; and to obtain this the action of ejectment is the

appropriate rem,edy." Page 339. This decision is

in point, and shoivs the bill to be without equity as to

those of the defendants who are in possession. Their

possession is good against all the tvorld except the

true owner. As the bill asserts no equity against

them, they have the right to stand on their posses-

sion until compelled to yield to the true title, and to

demand a trial by jury of the question ivhether the

plaintiff has the true title. The plaintiff can/not de-
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prive them of that right hy neglecting to acquire

the legal title, and upon the ground of her equitable

title, ask the aid of a court of equity. She can turn

the defendants out of possession only upon the

strength of the legal title, which she must first ac-

quire. Having done this, a court of law is the proper

forum in which to bring her suit. Hipp v. Babin, 19

How. 271; Parker v. Winnipiseogee Manufacturing

Co., 2 Black, 545 ; Grand Chute v. Winegar, 15 Wall.

37S;Leivis v. Cocks, 23 Wall. 466; Killian v. Ehbing-

/*aM5, llOU. S. 568."

This rule that the action must be one relating to the

trust itself, is well illustrated by the decision of the

Court of Appeals for the 5tli Circuit, where in the case

of Knevals v. Florida Cent, d P. R. Co., 66 Fed. 224, 228,

the court said

:

'

' It is only where a trust or trust estate is the sub-

ject matter of the suit, as such trust estate, that a

trustee can resort to equity. In this case, until the

property in question should come into the control or

possession of the trustee, it could in no way be con-

sidered a trust estate. No relation of trustee and

cestui que trust exists between complainant and de-

fendant herein. The relation of trustee, alleged to

be existing between complainant and his assignors

of the stock in whose behalf he is suing, does not

so make him a trustee, in regard to this property, as

to enable him to resort to a court of equity. In Knox
V. Smith, 4 How. 315, the complainant sought to pro-

tect himself against what he held to be a fraudulent

trust deed, but the court failed to find anything which

authorized a court of equity to take jurisdiction of
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the case. In Fussell v. Gregg, 113 U. S. 550, 5 Sup.

Ct. 631, complainant alleged equitable title, but de-

sired possession. The court held that a court of

equity could not give that redress."

In our opponent's reply brief it is said that Willey is

conspiring with the appellees to keep them in possession

of the property in controversy ; that Willey has a control-

ing interest in the Universal Mining Company and has

obtained a deed to the property.

The writer of this brief has omitted to notice that the

pleader has alleged

:

(a) That the deed held by Willey is void. (P. 22

and 23)

;

(b) That the Universal Mining Company does not

oppose or object to plaintiff's entering on the land in

dispute. (P. 20.)

It is not alleged that the defendants have conspired

with Willey to stay in possession, or that anything has

been done by either defendants or Willey pursuant to any

conspiracy, or that plaintiff has been in any way hinder-

ed thereby in the assertion of his rights.

In view of the facts specifically stated, the allegations

are barren and not sufficient to give color to an argument.

We respectfully submit that the theory upon which ap-

pellant now seeks a reversal cannot be maintained for the

following reasons:

(1) The argument is based upon a false construction

of plaintiff's lease;

(2) Assuming that the construction of the lease con-

tended for is correct, then plaintiff has neither a legal

nor an equitable right of possession

;
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(3) Even if plaintiff might acquire an equitable right

of possession upon breach of the only executory covenant

in the lease, still the pleading does not show a breach

;

(4) An action to recover possession of real property

cannot be based upon an equitable title unless the defend-

ant in possession holds the legal title to which the equity

relates.

We respectfully submit that the judgment of the Dis-

trict Court of Alaska is correct, both on principle and

authority, and should be affirmed.

Respectfully submitted,

CHARLES S. WHEELER,

J. F. BOWIE.

GORDON HALL,

ROBERT FINK,

Attorneys for Appellees.
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May it please the Court

:

This is an appeal from the judgment of the District

Court of Alaska dismissing the bill now before the Court

for want of equity. The objections as to want of equity

in complainant's cause were urged both upon motion for

preliminary injunction and demurrer to the bill, the de-

murrer going specifically to this point.

The Court below sustained the objections and also sus-

tained the demurrer and entered judgment dismissing the

bill without prejudice to the maintenance by plaintiff of

an action at law.



I am somewhat in doubt as to whether or not upon

this appeal Your Honors must look to the bill

alone, or may look to the bill and affidavits used on

motion for preliminary injunction. This latter course

has been pursued by the appellant, and I will here follow

it ; for it shows a very strange state of affairs.

Looking to these affidavits Your Honors will learn that

on the 12th day of June, 1905, the Corson Gold Mining

ompany, an Arizona corporation, duly authorized the

execution of a lease to one of the defendants, to-wit, Web-

ster, of the mining claims here in controversy. Although

the complaint alleges that this lease was not authorized,

the affidavits filed by the complainant in his endeavor to

procure a preliminary injunction, show, on the contrary,

that the lease as executed by the officers of the corpora-

tion was fully authorized by the corporation.

Duplicate copies of the document appear to have been

sent to the defendant Webster. Webster thereafter ex

pressed a desire to have two slight changes made in the

language of the lease, and it also appears from the affi-

davits that these changes requested by Webster were sub-

mitted to the Corson Gold Mining Company, and further

that on the 20th day of September, 1905, the directors of

the Corson Gold Mining Company considered the pro-

posed verbal changes and voted to give Webster no rights

other than such as were conferred by the lease as then

signed by the company. Five days later, that is on the

25th of September, 1905, Webster executed to one of the

appellees a sub-lease or assignment of the entire term

granted to him by the Corson Gold Mining Company
lease of the properties here in controversy—that is, he

leased these specific properties to one of the defendants



for twenty years, (his full term). Gibson, the as-

signee or sub-lessee of Webster, transferred a portion of

his interest to Harding and "Waskey, and Gibson, Hard-

ing and Waskey, the appellees here, and the only persons

who have appeared in the action in the lower court, are

now in possession of this property pursuant to the as-

signment or sub-lease made by Webster on the 25th day

of September, 1905.

It appears that these defendants have entered into pos-

session, and as they were required by the terms of their

lease to protect the property, that they have done so and

paid off a lien of some $10,000.00 subsisting thereon, and

have also expended, in addition to the $10,000.00, some-

thing like $14,000.00 or $15,000.00 in development. Such

is the case of the defendants in possession as appears

from the affidavits filed herein.

The plaintiff's rights in the property are shown to have

arisen in the following manner:

After the 25th of September, (that is, after Webster

had executed the sub-lease here in question to the appel-

lees), Webster made two interlineations or erasures in the

lease sent to him and executed by the Corson Gold Mining

Company. One of the clauses of that lease provided

:

"And the said party of the second part hereby

agrees to pay off any and every claim, mortgage,

lien, attachment, or indebtedness of any kind or de-

scription which either one Johnston of Nome, Alaska,

or his assigns, now has or at any time ever had, or

may have, against this company, or its said proper-

ties: if said payment can legally be made and ac-

complished in the same way that the said company

might do in respect to the premises."



Webster struck out the words "or may have"
from this clause of the lease. This change seems

to me to be purely verbal and not to alter the substance

of the agreement. Surely, it was not intended by this

lease to make Webster liable for all causes of action which

might thereafter arise in favor of Johnson against the

company. The language was but universal language used

for the purpose of including all existing claims. No other

construction would be justifiable. It cannot be contended

that it was the intention of the parties to subject Webster

to the duty of paying all obligations which the mining

company might thereafter incur to one Johnson or his as-

signs. It seems clear from the context and other pro-

visions of the lease that this change was purely verbal

and did not affect the substance of the lease.

Another clause of the lease provided ''that said Web-

ster agrees to develop said properties, at his own ex-

pense, in good faith and to their fullest capacity. '

' Here

again Webster struck from the lease the words "their

fullest capacity," and inserted in place thereof "his

best ability."

It would seem doubtful whether or not a construction

would be given to the words stricken out different from

that of the words inserted. The lease was, by its terms, to

endure for twenty years, and if Webster was in a position

to operate the properties it would seem to make very little

difference whether he agreed to operate to his best ability

or to their fullest capacity. What was meant was that

he was to work them with reasonable diligence, and this

would have been the construction given to either phrase.

However this may be, these changes, such as they are,

were not made until after Webster had transferred to

the defendants in this action, his rights to the properties



in question acquired under the lease. This fact appears

affirmativel}' from the affidavits and is not negatived by

the pleading. It seems to me that such changes as were

made after the lease had been accepted are immaterial

and cannot effect these defendants, for it is a well

known rule of law that a lessee need not sign a lease for

the purpose of accepting the same. Any unequivocal act

by which he manifests his intention of availing himself of

the offer is itself clearly valid and binding. The sub-

lease to the appellees was such an unequivocal act, and I

believe it did bind Wesbter just as fully and completely

as though he had signed the lease. Surely he could not,

thereafter, by making unauthorized alterations or at-

tempting to disaffirm the contract, in any way waive

or impair the rights granted by his sub-lease.

Turning now to the manner in which plaintiff came

upon the scene, (for I have explained how the appellees

found themselves in possession of the property)

:

It appears that in the month of December the stockhold-

ers of the Corson Gold Mining Company held a meeting at

which they repudiated all that had been done by their

President in the matter of giving the lease to Webster.

It appears that at the time this meeting took place nego-

tiations were pending between the Corson Gold Mining

Company and plaintiff with a view of having plaintiff

procure possession of these very properties. For the

purpose of carrying out these negotiations, the Universal

Mining Company was organized on the first day of Janu-

ary, 1906, and a little later in the month, the Corson Gold

Mining Company conveyed to the Universal Mining Com-

pany all its interest in these properties. At this time,

and before any lease was made to plaintiff, plaintiff ap-
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pears to have armed himself with the affidavits used in

this action. After procuring affidavits of this character,

in advance of accepting any lease whatever, plaintiff

accepted, on the 10th day of May, 1906, a lease of the land

in controversy, executed by the Universal Mining Com-

pany. In other words, the plaintiff, between January

and May, 1906, occupied himself in procuring affi-

davits for use in the present action, and on the 10th day

of May, 1906, he purchased the present action and went to

Alaska for the jDurpose of instituting it. When he arrived

in Alaska he demanded possession of the property from

the appellees in possession. This demand was, of course,

refused. He did not then proceed to make demand upon

his lessor, the Universal Mining Company, but contented

himself with making a demand upon the President of

that corporation, who at the time appears to have been

in Nome. This person upon whom demand was made

appears by the bill to be a majority stockholder engaged

in the pleasing occupation of defrauding all the minority

stockholders of the corporation, and the plaintiff by a

general allegation accuses this President of conspiring

with the appellees for the purpose of continuing them in

possession of the property and thereby defrauding the

stockholders of his corporation. After making the de-

mand on this person, the plaintiff then institutes the pres-

ent action and the question brought here by the appeal is

this : Has the plaintiff purchased an action at law or an

action in equity?

I do not intend in this argument to speak at any length

upon the rules limiting the equity jurisdiction of federal

courts. It is sufficient to say that it is the settled doctrine

of this Court and of the United States Supreme Court,

(indeed I believe it is the settled doctrine throughout all



American courts,) that a bill in equity cannot be brought

for the puriDOse of recovering possession of real property.

In other words, when the plaintiff is out of possession

and the defendant is in possession of real property, claim-

ing the right of possession thereto, the question as to

whether the plaintiff's title or right to possession is su-

perior to that of the defendants, is a question which must

be tried in an action at law. The action of ejectment

antedates the existence of equity jurisdiction, and this

action has at all times been considered as sufficiently

providing for and protecting the rights of a person out of

possession of real property when asserted against one

in possession and claiming the right to such possession.

Courts of equity have extended their jurisdiction along

many lines, but, so far as I am aware, they have always

held that an action of ejectment was a complete and ade-

quate remedy for one out of possession when assert-

ing his right against one in possession of real property.

Of course, if the person in possession of the property is

engaged in wasting it or destroying it, equity will enter-

tain an action for the purpose of enjoining the commis-

sion of waste pending the maintenance of an action at law

for the purpose of determining the right to title or pos-

session, or both; but this equity jurisdiction is purely

ancillary, and the courts of equity have at all times re-

fused to allow questions properly triable in actions of

ejectment to be litigated before them, because it

was necessary or proper to restrain waste or destruction

of the property pending the hearing of the legal action.

This is well illustrated by the two decisions of the

United States Supreme Court in the two cases of Erk-

hardt vs. Boaro, and Boaro vs. Erkhardt, reported side
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by side in Vol. 113 of the United States Supreme Court

Reports at pages 527 and 537 respectively.

The decision of the Supreme Court of California in the

case of Eaggin vs. Kelly, 136 Cal., 481, also deals with

this question.

I have always understood it to be a well established

rule of equity jurisprudence that equity will take juris-

diction of a controversy relating to the title to real prop-

erty when both plaintiff and defendant are out of pos-

session, or plaintiff is in possession and defendant is out

of possession. The rule relative to cases in which both

parties are out of possession has been more or less

doubted, but it seems today to be established. Jurisdic-

tion, however, in this case is taken because the action of

ejectment would not lie. Further, there appears to be

one class of cases in which an action of ejectment might

be maintained and in which equity nevertheless takes

jurisdiction of the action. I refer to cases in which an

owner has executed a lease to a tenant and the tenant

has broken the covenants of his lease, thereby entitling

the landlord to recover possession. In such cases it has

been held that a court of equity will take jurisdiction, and

the action seems to have been treated as for the specific

performance by the tennant of a covenant to surrender

possession. In the Elevator Cases, Justice Miller said

:

**When either party lessor or lessee, claims that

acts have been done which render the continuing of

relations no longer proper, such party can go into

a court of equity, on general principles, and ask to

have the lease set aside, cancelled and annulled. In

that case the Court of equity sits holding the scales of

justice evenly balanced between the parties, and may



say that it believes that such acts have been done by

the lessee, for instance, as ought to determine the

agreement, and the court will declare the agreement

at an end, and set aside and annulled, and will make
such orders as seem proper and right. '

'

This decision seems to have been followed by one of

the Circuit Courts of Appeal in the case of the Big Six

Development Company, referred to in the brief. Yet

then one of the Justices (Mr. Justice Hook) dissented,

saying

:

"One effect of the decision is that, whenever a

court of equity may issue an injunction in aid of a

cause of action that is purely legal, it may for that

reason also draw to itself cognizance of the entire

controversy. I think that this is an inadmissable en-

largement of equitable jurisdiction. Kellar vs. Craig,

126 Fed. 630, C. C. A. 366. A lessor who claims that

his lessees in possession have forfeited the lease by

breach of condition subsequent has an adequate and

efficient remedy at law by notice and action for

wrongful detention. But if there is fear that, before

the remedy can be made effectual, the leased prop-

erty will be materially damaged by the lessees, he

may apply to a court of equity to restrain the threat-

ened damage pending his proceedings in the court of

law ; and thus may the rights of the lessor be fully se-

cured, consistently with the preservation by the

courts of their respective spheres of jurisdiction. '

'

I will not attempt to say whether the dissenting opin-

ion, or the opinion of the court in this case, lays down the

better rule of law, but one thing is certain and that is that

as between parties who sustain no contractual relation to
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each other, when the party out of possession desires to

prosecute an action against the party in possession of

real property, to recover possession thereof, no court of

equity has every entertained jurisdiction—either because

such relief as could be afforded by a temporary injunc-

tion was necessary, or because the plaintiff had seen fit to

pray for the cancellation of the instruments under which

defendant claimed, or to remove a cloud upon his title.

Such prayers when made by one out of possession add

nothing to the action, nor do they give to that which in

its essence is legal, an equitable character.

Of course the rule for which I contend—namely, that

where one out of possession brings an action against one

in possession for the purpose of recovering possession,

the action is an action at law pure and simple—presup-

poses that the plaintiff has a legal right of action; that

is, that plaintiff has a right to possession which could be

enforced by a court of law, and which is recognized by

rules of law, as distinguished from rules of equity ; for an

equitable title cannot be made the basis of an action of

ejectment.

Until a short time before I heard the argument of coun-

sel this morning, I was not aware that it was contended

that the title which plaintiff sought to enforce in the pres-

ent action was an equitable title. The briefs, apparently,

concede that plaintiff has a right of action at law to re-

cover possession but contend that such remedy is inade-

quate for reasons clearly untenable.

The theory that plaintiff did not have a right of action

at law to recover the land, was abandoned in the lower

court—at least so I judge from the briefs which I have

seen, purporting to be copies of those filed in that court

;
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but it was stated in argument this morning that an action

of ejectment does not afford plaintiff sufficient remedy,

because he has no immediate right of possession and he

cannot, therefore, go to law.

It seems to me that if plaintiff has no immediate right

of possession at law, he has no immediate right of pos-

session in equity. Certainly no equity subsists as be-

tween plaintiff and the defendants whom I represent, as

no contractual relation has ever existed between them.

Wlien one owes no duty to the other, each claiming cer-

tain real property pursuant to leases made by different

lessors, I am at a loss to see how plaintiff can have any

equitable right whatever against the defendants whom
I represent. As against these defendants, any rights

which he has must be purely legal. If this man has no

rights at law against the defendants in possession—and

such appears to be the contention of his attorney—clear-

ly he has no rights in equity, and if my opponent be cor-

rect in his contention, the result is not that he has an

equitable action for the recovery of possession of the

property, but that his remedy is at law or in equity not

against these appellees but against his own lessor. His in-

terest, if he be not entitled to immediate possession, is

nevertheless a legal interest—an interesse termini. It is

not an equitable interest or title. There is no privity of

any character between him and us. If his lessor has

really refused to give him possession of the property, or

has refused or failed, after demand, to institute proceed-

ings, then he may sue his lessor at law for damages, or

he may sue his lessor for specific performance, to compel

him to bring an action or suit at law against us, but

there is no relation of pri\4ty between him and ourselves,

such as will justify him in proceeding in equity against
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my clients who are in possession and asserting and

claiming legal title.

It is clear that as between his lessor and ourselves the

rights of his lessor were enforceable in an action at law

and in that form of action alone ; and how his lessor, hav-

ing only a legal right of action against us, could trans-

fer to him a right of action against us in equity is some-

thing which I cannot comprehend.

But the contention that plaintiff has no right of action

at law is not well founded.

In the case at bar, plaintiff has come into court setting

out his lease as an exhibit to his bill, and in his bill he

says:

"The plaintiff further alleges and shows unto

Your Honor that since the 1st day of July, 1906,

when the term of his lease began, he has sought a

peaceable entry upon said mining claims and prop-

erties embraced in said lease.
'

'

The allegations in the bill, therefore, show a present

subsisting right of possession ; but it is said that the lease

does not give such a right of possession.

The portion of the lease upon which this argument is

predicated is as follows

:

"It is also understood and agreed between the

parties hereto that the term of this lease shall be for

the period of two years beginning the 1st day of July,

1906, provided, however, that if for any reason said

party of the first part shall be unable or shall refuse

on said 1st day of July to deliver to the said second

party herein possession of said properties, as con-

templated in this lease, then, and in that case, such
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delay in delivery of possession shall not work an

abridgment in the term of this lease, but shall oper-

ate merely to defer the date of its commencement

until such date as possession may be delivered as

aforesaid."

It seems to me to be very clear that this provision of

the lease, properly construed, gives to plaintiff the im-

mediate right of possession upon the first day of July,

1906. Such is the expressed provision of the lease.

True, it is said, "provided, however, that if for any

reason said party of the first part shall be unable or shall

refuse on said first day of July to deliver to the party of

the second part herein possession of said properties, as

contemplated in this lease, then such delay in the delivery

of possession shall not work an abridgement in the term

of the lease, but shall operate merely to defer the date of

its commencement until such date as possession may be

delivered as aforesaid."

Now it is not alleged in the complaint that plaintiff's

lessor refused to give him posession, nor is it alleged that

plaintiff's lessor was unable to give him possession. True,

it appears that plaintiff is out of possession, and, as I

have already stated, the plaintiff in his bill alleges that

the term of his lease began on the first day of July. How-

ever, in my opinion, the true construction of the lease

amounts to this : The lease conveyed a right of posses-

sion upon the first day of July 1906 ; and the proviso that

in event the lessor was unable to, or refused to give the

lessee possession, this should not work an abridgement

of the lease but should operate to defer the commence-

ment of its term, was intended not to take away plain-

tiff's right of possession given by the prior language of
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the lease, but merely to secure to him a full two years of

actual enjoyment of the premises.

MR. JUSTICE HUNT. The full period of two years

was determined to be the term of enjoyment, no matter

when it commenced.

ME. WHEELER. That was the full term of enjoy-

ment, no matter, I say, when it commenced, but the right

to the possession and enjoyment of that property was

complete on the first day of July.

This is my interpretation of the instrument, and this

interpretation is fully borne out by the following clause,

which provides: "That the said lessor covenants and

agrees to use all reasonable endeavor and legal means to

put the lessee into possession of the premises above de-

scribed on the first day of July, 1906, or as soon there-

after as possible. '

'

The purpose of these provisions of the lease is clear

enough in ^dew of the law. A lessor is under no duty,

ordinarily, to put his lessee in possession of the land

if at the date of the commencement of the lease the land

is in possession of third parties, claiming without title.

In other words, if the lessor has conveyed to his lessee

the right of possession, his obligations do not require him
to recover the actual possession for him; this the lessee

must do himself. This doctrine is thoroughly settled by

the decisions. The lessee has the full right to maintain

an ejectment against a stranger but has no rights

against his lessor, and the occupation of the stranger

does not operate to extend the term of the lease.

In this case, however, the lease was given and taken

with the full knowledge that third parties, claiming in

hostility to the lessor, were in possession of the land, and
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if it be held that this lease does not give the plaintiff

the right to maintain ejectment, then it must be held that

this lease only gives him the right to sue his lessor to

compel performance of the covenant by which his lessor,

himself, agreed to maintain ejectment. This is all the

lessor agrees to do in the event which has occurred.

The lessee under this lease, in my opinion, had an elec-

tion either to maintain an ejectment himself, or to re-

quire his lessor to maintain ejectment; and it seems to me

the discussion is academic, for Your Honors will not, I

take it, allow the party to change his theory of the case

for the first time on argument in this court ; and, as I have

already said, if the appellant has no right of action at

law in ejectment, he certainly has no right of action in

equity against these defendants.

However, one having an interesse termini merely may
maintain ejectment, and it cannot be doubted but plain-

tiff had an immediate right of possession as against these

defendants on July 1st, the date of his right to enter and

obtain possession. The right of immediate possession is

in the plaintiff if the allegations of his bill are true, at

least as against these defendants. But if it could be

stated that he had no right of immediate possession as

against his lessor, and therefore none against these de-

fendants, that of itself would defeat the case, and under

any circumstances this action cannot be construed as an

action for specific performance as against the lessor, and

incidentally for the recovery of possession as against my
clients, for the bill is barren of averments essential to a

bill for specific performance.

The case of Couch vs. Turner, 17 Georgia, 489, shows

conclusively that plaintiff could maintain ejectment
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against us in the name of his lessor, and it is clear that

the rights derived by him under the lease executed by the

Universal Mining Company are sufficient to entitle him to

lay a demise.

In Couch vs. Turner, the Court said (at page 489)

:

"We recognize the general rule, as contended for

by counsel for plaintiff in error, namely: That a

person ought not to be made a lessor in ejectment,

who has no subsisting title or interest in the prem-

ises. There are exceptions, however, even to this

rule ; and under special circumstances, the Court will

permit the demises to be retained.

"We will willingly lend our aid to prevent one

man from robbing another of his land, by u^ing one

title of a third person, with whom he has no connec-

tion. But it will be time enough for the Court to in-

terfere, when, at the close of the testimony, this fact

is made apparent.

'^It frequently happens, that owing to some defect

in the chain of title, the plaintiff is unable to recover,

except by laying a demise in the name of some pre-

vious party. And this he should be permitted to do,

whenever it shall clearly appear that he has a bona

fide claim or pretension to the premises. Otherwise,

it would be both unreasonable and unjust to allow the

tenant to be disturbed."

There is, however, another objection equally fatal to

plaintiff's case. Even if his right which he seeks to en-

force be equitable, plaintiff has not here sought to perfect

his equitable title. On the contrary he seeks to enforce it

as a legal title, and it is definitely settled by the decisions
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of the Supreme Court of the United States that one hav-

ing an equitable title cannot go into equity and seek to en-

force his equitable title as a legal title without also seek-

ing to perfect his equitable title.

In Fussell vs. Gregg, 113 U. S., pages 554 and 555, this

rule was laid down, in that case, the Court said

:

"We think that the averments of the bill do not

entitle the plaintiff to relief. The case, as alleged, is

that she has an equitable estate in fee in the premises

in dispute, and that the defendants, except Gregg and

Kendrick, are in possession; in other words, are

naked trespassers."

This is undoubtedly the present contention of our op-

ponent.

The Court continues

:

"The theory of her bill seems to be that, because

she has an equitable title only, and for that reason

could not recover in an action at law, a court of

equity has jurisdiction in her case. But this is plainly

an error. * * * The plaintiff does not allege

that the defendants, who are in possession of the

premises, have the legal title, or that they obtained

possession under any person who had it. Nor does

she state facts which connects them with her equity. '

'

Assuming that our opponents have stated an equit-

able title, it is very clear that they have not stated facts

connecting us with their equity.

The Court continues

:

"They (the defendants) being mere trespassers,

in possession, she prays they may be turned out of,
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and she, who has only an equitable title, may be put
in possession. The relief prayed for is such as a court

of law is competent to grant, if the plaintiff's title

would justify it. But the plaintiff does not seek by
her hill to better her title. If all the relief asked for

were granted, she would still have an equitable title

only. The case is, therefore, an ejectment bill brought

on an equitable title. In these respects it is similar

to the bill in the case of Gait vs. Galloivay, 4 Pet. 322.

This was a bill in equity brought by the heirs of

James Gait for general and special relief against

Galloway, Baker, Patterson, and others, setting up

title to one thousand acres of land in the Virginia

Military District in Ohio, based upon an entry and

survey in the name of James Gait. Baker and Pat-

terson were in possession of 600 acres of the land,

claiming title in the name of Gait. The Court found

that Baker and Patterson had no title to the lands

held by them, and upon this state of the case said:
'

' These occupants can be considered in no other light

by the Court than as intruders; and the remedy

against them is at law and not in chancery. No de-

cree could be made against them, unless it be that

they should deliver possession of the premises; and

to obtain this the action of ejectment is the appropri-

ate remedy." This decision is in point and shows the

bill to be without equity as to those of the defendants

who are in possession. Their possession is good

against all the ivorld except the true oivner. As the

bill asserts no equity against them, they have the

right to stand on their possession until compelled to

yield to the true title, and to demand a trial by jury

of the question whether the plaintiff has the true title.

The plaintiff cannot deprive them of that right by
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neglecting to acquire the legal title, and upon the

ground of her equitable title, ask the aid of a court

of equity. She can turn the defendants out of pos-

session only upon the strength of the legal title,

which she must first acc[uire. Having done this, a

court of law is the proper form in uhich to bring her

suit."

If we assume that the contentious made by my oppon-

ent in argument are correct, then, as stated in the case

just quoted, the bill in the present proceeding is an eject-

ment bill brought in equity and based upon an equitable

title, and in this proceeding the plaintiff does not even

attempt to perfect his equity. As against us he has no

equity and the action cannot be maintained.

The case from which I have just read, shows conclu-

sively that our right to trial by jury cannot be defeated

by plaintiff attempting to maintain an action upon his

so-called equitable title.

True, the present bill contains certain prayers for

equitable relief, but this equitable relief is of a character

to which plaintiff is entitled only in the event that he has

perfected his legal title and has acquired possession of

the property.

Being out of possession he cannot as against us who

are in possession, remove a cloud from his equitable title

in this proceeding merely because he has neglected to

acquire the legal title.

Each argument which plaintiff advances against his

legal title goes to show not that the plaintiff has a right

of action in equity against us, but that this action is at

law or in equity against his lessor. Whatever equity he
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has subsists as between himself and his lessor alone. As

against us he must show a legal title, if he would take

away from us the possession which we have.

The allegations in the bill as to conspiracy are but

vague and glittering generalities. They do not allege

that my clients have done anything in pursuance of any

conspiracy, nor that my clients have conspired with the

Universal Mining Company, or any other person. Such

an allegation would on the face of it be an absurdity, for

the bill shows that our possession and claim of possession

antedates all rights of the plaintiff in the land.

This possession plaintiff seeks to take away from us

without a trial by jury, and as plaintiff has no subsisting

equities against us, this cannot be done.

If plaintiff's title be equitable, then he must perfect his

equitable title before he can proceed against us, and when

he has perfected his equitable title, then he may maintain

an action of ejectment against us.

This is the full measure of his rights, provided his

title be equitable, but, as I have already said, I am at a

loss to understand how plaintiff's lessor having a legal

title, and a legal right of action at law, can by the execu-

tion of this lease have passed to his lessee an equitable

right of action against us.
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In the District Court of the United States, in and

for the Northern District of California.

No. 4362.

UNITED STATES

vs.

GUSTAV HOLMGREN.

Order Extending Return Day of Writ of Error and

Citation.

Good cause appearing therefor, it is hereby or-

dered that the return days of the writ of error and

citation be, and the same are, hereby extended to Oc-

tober 9th, 1906.

September 12, 1906.

EDWARD WHITSON,

U. S. District Judge.

[Endorsed]: No. 1382. U. S. District Court

Northern Dist. of Cal. United States vs. Gustav

Hohngren. Order Extending Return Day of Writ

of Error and Citation. Filed Sep. 13, 1906. F. D.

Monckton, Clerk. Re-filed, Oct. 9, 1906. E. D.

Monckton, Clerk.
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'

In the District Court of the United States, in and

for the Northern District of California.

No. 4362.

UNITED STATES OF AlVIERICA

vs.

GUSTAV HOLMGREN.

Praecipe for Transcript.

To the Clerk of said Court

:

Sir : Please make return to the writ of error issued,

by transmitting to the United States Circuit Court of

Appeals, for the Ninth Circuit, true copies of the fol-

lowing, viz:

1. The indictment in full and with all endorse-

ments thereon.

2. Demurrer to indictment.

3. Order overruling demurrer.

4. Minutes of trial.

5. Verdict.

6. Judgment.

7. Bill of exceptions.

8. Assignment of errors.

9. Transmit the original writ of error.

10. Transmit the original citation on the writ of er-

ror.

11. Transmit copy of cost bond.



United States of America. 3

12. Attach certificate to above as being the return

to writ of error, and also certify that copy of

writ of error was lodged with clerk for defend-

ant in error, on date of issuance of writ.

August 20, 1906.

Respectfully.

BERT SCHLESINGER and

MARSHALL B. WOODWORTH,
Attorneys for Plaintiff in Error.

[Endorsed] : Filed, Aug 20, 1906. Jas. P. Brown,

Clerk. By John Fouga, Deputy Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to United States

of America, Greeting

:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San

Francisco, in the State of California, on the 8th day

of September, 1906, pursuant to a writ of error duly

issued and now on file in the clerk's office of the Dis-

trict Court of the United States, for the Northern

District of California wherein Gustav Holmgren, is

plaintiff in error, and you are defendant in error, to

show cause, if any there be, why the judgment ren-

dered against the said plaintiff in error, as in the said
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writ of error mentioned, should not be corrected, and

why speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable JOHN J. DE HAVEN,
Judge of the United States District Court for the

Northern District of California, this 9th day of Au-

gust, A. D. 1906.

JOHN J. DE HAVEN,

U. S. District Judge.

United States of America,—ss.

On this 9th day of August, in the year of our Lord

one thousand nine hundred and six, personally ap-

peared before me F. D. Monckton, Clerk of the

United States Circuit Court of Appeals, for the

Ninth Circuit, the subscriber, Marshall B. Wood-

worth, and makes oath that he delivered a true copy

of the within citation to Benjamin L. McKinley, As-

sistant U. S. Attorney.

MAESHALL B. WOODWORTH.

Subscribed and sworn to before me at San Fran-

cisco, California, this 9th day of August, A. D. 1906.

[Seal] F. D. MONCKTON.

Clerk U. S. Circuit Court of Appeals, for the Ninth

Circuit.

[Endorsed] : No. 4362. U. S. Circuit Court of Ap-

peals, for the Ninth Circuit. Gustav Holmgren,

Plaintiff in Error, vs. United States. Citation
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Filed August 9th, 1906. Jas. P. Brown, Clerk U. S.

District Court, Northern District of California. By

J. S. Manley, Deputy Clerk.

Writ of Error (Original).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court of the United

States for the Northern District of California:

Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, or some of you,

between the United States, defendant in error, a

manifest error hath happened, to the great damage

of the said Gustav Holmgren, paintiff in error, as by

his complaint appears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the city of San

Francisco, in the State of California, on the 8th day
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of September next, in the said Circuit Court of Ap-

peals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, the 9th day of August, in the year of

our Lord one thousand, nine hundred and six.

[Seal] JAS. P. BROWN,
Clerk U, S. District Court, Northern District of Cal-

ifornia.

Allowed by

JOHN J. DE HAVEN,
U. S. District Judge.

Service admitted this 9th day of August, 1906.

BENJ. L. McKINLEY,

Asst. U. S. Attorney.

The answer of the Judge of the District Court of

the United States for the Northern District of Cali-

fornia to the foregoing writ

:

The record and proceedings whereof mention is

within made, with all things touching the same, I

certify under the seal of said Court, to the United

States Circuit Court of Appeals for the Ninth Cir-
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euit, within mentioned, at the day and place within

contained in a certain schedule to this writ annexed

as within I am commanded.

By the Court.

[Seal] JAS. P. BROWN,
Clerk.

By J. S. Manley,

Deputy Clerk.

[Endorsed]: No. 4362. U. S. District Court,

Northern District of California. No. . United

States Circuit Court of Appeals for the Ninth Cir-

cuit. Gustav Holmgren, Plaintiff in Error, vs.

United States, Defendant in Error. Writ of Error.

Filed August 9th, 1906. Jas. P. Brown, Clerk U. S.

District Court, Northern District of California. By

J. S. Manley, Deputy Clerk.

In the District Court of the United States, in and for

the Northern District of California.

Indictment,

(Section 5395, R. S. U. S.)

At a stated term of said court begun and holden

at the City and County of San Francisco, within and

for the Northern District of California, on the sec-

ond Monday in July, in the year of our Lord one

thousand nine hundred and five,
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The Grand Jurors of the United States of America,

within and for the District aforesaid, on their oath

present

:

That heretofore, to wit, on the eighth day of Oc-

tober, in the year of our Lord one thousand nine hun-

dred and two, Harry Johnson, late of the Northern

District of California, who was at all times herein

mentioned an alien not entitled to be admitted to be

a citizen of the United States, appeared in person be-

fore the Superior Court of the said City and County

of San Francisco, State of California, in the City

Hall, in said City and County of San Francisco,

State and Northern District of California, and

which said Court was then and there and at all times

herein mentioned a court of record of the said State

of California, having common-law jurisdiction and

a seal and a clerk, and did then and there apply to

said Superior Court to be admitted to be a citizen of

the United States, and that the hearing of said appli-

cation of said Harry Johnson to be admitted to be a

citizen of the United States then and there became

and was pending before the said Superior Court.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That, Gustav Holmgren, late of the Northern Dis-

trict of California, to procure the naturajization of

the said Harry Johnson in the said hearing of said

application then and there pending as aforesaid, ap-
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peared in person and was then and there produced

as a witness before said Superior Court to testify for

and on behalf of the said Harry Johnson in the mat-

ter of said application pending as aforesaid, concern-

ing the qualifications of the said Harry Johnson to

be admitted to be a citizen of the United States, and

the said Gustav Holmgren then and there by Will-

liam Hall Phelps, then and there a deputy clerk of

the said Superior Court was in due form of law

sworn, and did then and there take oath, that he, the

said Gustav Holmgren, would testify truly in said

proceeding concerning the qualifications of the said

Harry Johnson to be admitted to be a citizen of the

United States, the said William Hall Phelps, deputy

clerk as aforesaid, then and there having lawful au-

thority to administer said oath to him, the said Gus-

tav Holmgren, as a witness in the said proceeding,

and the said proceeding being a proceeding in which

the laws of the United States authorized such oath

to be administered; and it then and there had be-

come and was material for said Court, in said hear-

ing in determing the said application of the said

Harry Johnson, to know and detennine, whether the

said Harry Johnson had resided within the United

States continuously for a period of five years imme-

diately prior to the time of the said hearing of the

said application ; and whether the said Harry John-

son had resided in the United States continuously
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during the three years next preceding his, said Harry

Johnson's arriving at the age of twenty-one years;

and whether said Harry Johnson had continued,

after his said arriving at said age and until the said

time of said hearing, so to reside in the United States,

and whether he, the said Gustav Holmgren, had been

acquainted with and had know^n the said Harry John-

son for the said five years immediately preceding

said hearing ; and the said Gustav Hohngren, having

taken said oath to testify as aforesaid, did then and

there willfully, knowingly, falsely and feloniously,

and contrary to his said oath, testify in substance and

to the effect, that the said Harry Johnson had re-

sided in the United States continuously for a period

of five years immediately prior to the time of the

said hearing of the said application, and had resided

in the United States continuously during the three

years next preceding his arriving at the age of

twenty-one years, and had continued from his said

arriving at said age and until the said time of said

hearing so to reside in the United States, and that

he, the said Gustav Holmgren, had been acquainted

with and had known the said Harry Johnson, during

the said five years immediately preceding the said

hearing ; whereas in truth and in fact, as he, the said

Gustav Holmgren, then and there well knew, the said

Harry Johnson had not resided continuously within

the United States for a period of five years immedi-
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ately prior to the said hearing of the said applica-

tion, or for as great a period as four years immedi-

ately prior to the time of said hearing ; and whereas,

in truth and in fact as the sai'd Gustav Holmgren

then and there well knew, the said Harry Johnson

had not resided in the United States continuously

during the three years next preceding his, said Harry

Johnson's arriving at the age of twenty-one years,

and had not resided in the United States while under

the age of twenty-one years at all; and whereas, in

truth and in fact, as the said Gustav Hohngren then

and there well knew, the said Harry Johnson had not

continued to reside in the United States from the

time of his said arriving at the age of twenty-one

years until the time of said hearing; and whereas, in

truth and in fact, as the said Gustav Holmgren then

and there well knew, he, the said Gustav Holmgren,

had not been acquaintedwith the said Harry Johnson

for five years immediately prior to said hearing or

for as great a period as four years inunediately prior

to the time of said hearing ; and whereas, in truth and

in fact, as the said Gustav Holmgren then and there

well knew, he, the said Gustav Hohngren had not

known the said Harry Johnson for the period of five

years immediately prior to the time of said hearing

or for as great a period as the period of four years

immediately prior to said hearing.
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And the Grand Jurors aforesaid, upon their oath

aforesaid, do say that the said Gustav Holmgren, in

manner and fonn aforesaid, having taken oath be-

fore a competent tribunal in a case wherein a law of

the United States authorized an oath to be adminis-

tered, that he would truly depose and testify, will-

fully and contrary to such oath, did depose and state

material matter which he did not then believe to be

true.

Against the peace and dignity of the United States

of America, and contrary to the form of the statute

of the said United States of America, in such case

made and jorovided.

Second Count.

(Section 5395, R. S. U. S.)

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That heretofore, to w4t, on the ninth day of Janu-

ary, in the year of our Lord one thousand nine hun-

dred and three. Tonnes Berensen, late of the North-

ern District of California, who was at all times

herein mentioned an alien not entitled to be admitted

to be a citizen of the United States, appeared in

person before the Superior Court of the said city

and county of San Francisco, State of California, in

the City Hall in said city and county of San Fran-

cisco, State and Northern District of California, and

which said Court was then and there and at all
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times herein mentioned a court of record of the said

State of California, having common law jurisdiction

and a seal and a clerk, and did then and there apply

to the said Superior Court to be admitted to be a

citizen of the United States and that the hearing of

said application of said Tonnes Berensen to be ad-

mitted to be a citizen of the United States then and

there became and was pending before the said

Superior Court.

And the Grand Jurors aforesaid, on their afore-

said, do further present: That Gustav Holmgren,

late of the Northern District of California, to pro-

cure the naturalization of the said Tonnes Berensen

in the said hearing of said application, then and

there pending as aforesaid, appeared in person and

was then and there produced as a witness before said

Superior Court to testify for and on behalf of the

said Tonnes Berensen in the said hearing of said

application pending as aforesaid, concerning the

qualifications of the said Tonnes Berensen to be

admitted to be a citizen of the United States, and the

said Gustav Holmgren then and there by Thomas

John Quinn, then and there a deputy clerk of the

said Superior Court, was in due form of law sworn,

and did then and there take oath, that he, the said

Gustav Holmgren, would testify truly in said pro-

ceedings concerning the qualifications of the said

Tonnes Berensen to be admitted to be a citizen of the
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United States, the said Thomas John Quinn, deputy-

clerk as aforesaid, then and there ha^^ng lawful au-

thority to administer said oath to him, the said Gus-

tav Holmgren, as a witness in the said proceeding,

and the said proceeding being a proceeding in which

the laws of the United States authorized such oath

to be administered; and it then and there had become

and was material for said Court, in said hearing in

determining the said application of the said Tonnes

Berensen, to know and determine whether the said

Tonnes Berensen had resided within the United

States continuously for a jieriod of five years inunedi-

ately prior to the time of the said hearing of the said

appHcation, and whether the said Tonnes Berensen

had resided in the United States continuously dur-

ing the three years next i:>receding his, said Tonnes

Berensen 's arriving at the age of twenty-one years,

and whether said Tonnes Berensen had continued,

after his said arriving at said age and until the said

tinae of said hearing, so to reside in the United

States, and whether he, the said Gustav Holmgren,

had been acquainted with and had known the said

Tonnes Berensen for the said five years immediately

preceding said hearing; and the said Gustav Holm-

gren, having taken said oath to testify as aforesaid,

did then and there willfully, knowino-^A" '' ' ' and

feloniously, and contrary to his said oath, testify in

substance and to the effect, that the said Tonnes



United States of America. 15

Berensen had resided in the United States contin-

uously for a period of five years immediately prior

to the time of the said hearing of the said applica-

tion, and had resided in the United States continu-

ously during' the three years next preceding his

arri^dng at the age of twenty-one years^ and had con-

tinued from his said arriving at said age and until

the said time of said hearing so to reside in the

United States, and that he, the said Gustav Hohn-

gren, had been acquainted with and had known the

said Tonnes Berensen during the said five years im-

mediately preceding the said hearing; whereas in

truth and in fact, as he, the said Gustav Holmgren,

then and there well knew, the said Tonnes Berensen

had not resided continuously within the United

States for a period of five years inunediately prior

to the said hearing of the said application, or for any

greater period than two years and six months imme-

diately prior to the time of said hearing; and

whereas, in truth and in factt, as the said Gustav

Holmgren then and there well knew, the said Tonnes

Berensen had not resided in the United States con-

tinuously during the three years next preceding his,

said Tonnes Berensen 's arriving at the age of

twenty-one years and had not resided in the United

States while under the age of twenty-one years at

all; and whereas, in truth and in fact, as the said

Gustav Holmgren then and there well knew, the said
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Tonnes Berensen had not continued to reside in the

United States from the time of his said arriving at

the age of twenty-one years until the time of said

hearing; and whereas in truth and in fact, as the

said Gustav Hohngren then and there well knew, he,

the said Gustav Holmgren, had not been acquainted

with the said Tonnes Berensen for five years imme-

diately prior to said hearing or for as great a period

as two years and six months immediately prior to the

time of said hearing; and whereas, in truth and in

fact, as the said Gustav Holmgren then and there

well knew, he, the said Gustav Holmgren, had not

known the said Tonnes Berensen for the period of

five years immediately prior to the time of said hear-

ing or for any greater period than two years and six

months immediately prior to said hearing.

And the Grand Jurors aforesaid, upon their oath

aforesaid, do say that the said Gustav Holmgren, in

manner and for aforesaid, having taken oath before

a competent tribunal in a case wherein a law of the

United States authorized an oath to be adminis-

tered, that he would truly depose and testify, will-

fully and contrary to such oath, did depose and state

material matter which he di"'. not then believe to be

true.

Against the jaeace and dignity of the United States

of America, and contrary to the form of the statute
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of the said United States of America, in such case

made and provided.

Third Count.

And the Grand Jurors aforesaid, upon their oath

aforesaid, do further present

:

That heretofore, to wit, on the twenty-first day of

September in the year of our Lord one thousand nine

hundred and three, Frank Werta, late of the North-

em District of California, who ^'as at all times

herein mentioned an alien not entitled to be admitted

to be a citizen of the United States, appeared in i^er-

son before the Superior Court of the said city and

county of San Francisco, State of California, in the

City Hall, in said city and county of San Francisco,

State and Northern District of CaKfornia, and which

said Court was then and there and at all times herein

mentioned a court of record of the said State of Cal-

ifornia, having common-law jurisdiction and a seal

and a clerk, and did then and there apply to said

Superior Court to be admitted to be a citizen of the

United States, and that the hearing of said applica-

tion of the said Frank Werta to be admitted to be a

citizen of the United States then and there became

and was pending before the said Superior Court.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present: That Gustav Holm-

gren, late of the Northern District of California, to

procure the naturalization of the said Frank AVerta
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in the said hearing of said application then and there

pending as aforesaid, appeared in person and was

then and there produced as a witness before said

Superior Court to testify for and on behalf of the

said Frank Werta in the said hearing of said appli-

cation pending as aforesaid, concerning the qualifi-

cations of the said Frank Werta to be admitted to be

a citizen of the United States and the said Frank

Werta then and there by Thomas John Quinn, then

and there a deputy clerk of said Superior Court, was

in due form of law sworn, and did then and there

take oath that he, the said Gustav Holmgren, would

testif}^ truly in said proceeding concerning the quali-

fications of the said FrankWerta to be admitted to be

a citizen of the United States, the said Thomas John

Quinn, deputy clerk as aforesaid, then and there hav-

ing lawful authority to administer said oath to him,

the said Gustav Holmgren, as a witness in said pro-

ceeding, being a proceeding in which the laws of the

United States authorized such oath to be adminis-

tered; and it then and there had become and was

material for said Court, in said hearing, in deter-

mining the said application of the said Frank Werta,

to know and determined whether the said Frank

Werta had resided within the United States continu-

ously for a period of five years immediately prior to

the time of the said hearing of the said application;

and whether the said Frank Werta had resided in
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the United States continuously during the three

years next preceding his, the said Frank Werta's

arriving at the age of twenty-one years, and whether

said Frank Werta had continued, after his said ar-

riving at said age and until the said time of said

hearing, so to reside in the United States, and

whether he, the said Gustav Holmgren, had been

acquainted with and had known the said Frank

Werta for the said five years immediately preceding

said hearing; and the said Gustav Holmgren, having

taken said oath to testify as aforesaid, did then and

there willfully, knowingly, falsely, and feloniously,

and contrary to his said oath, testify in substance

and to the effect; that the said Frank Werta had

resided in the United States continuously for a

period of five years immediately prior to the time of

the said hearing of the said application, and had

resided in the United States continuously during the

three years next preceding his arriving at the age of

tAventj^-one years, and had contmued from his said

arriving at said age and until the said time of said

hearing so to reside in the United States, and that

he, the said Gustav Holmgren, had been acquainted

with and had known the said Frank Werta during

the said five years immediately preceding the said

hearing; whereas, in truth and in fact as he, the said

Gustav Holmgren, then and there well knew, the

said Frank Werta had not resided continuouslv in
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the United States for a period of five years immedi-

ately prior to the said hearing of the said applica-

tion, or for as great a period as four years, immedi-

ately prior to the time of said hearing; and whereas

in truth and in fact as the said Gustav Holmgren

then and there well knew the said Frank Werta had

not resided in the United States continuously during

the three years next i^receding his said Frank

Werta 's arriving at the age of twenty-one years, and

had not resided in the United States while under the

age of twenty-one years at all ; and whereas in truth

and in fact, as the said Gustav Holmgren then and

there well knew, the said Frank Werta had not con-

tinued to reside in the United States from the time

of his said arriving at the age of twenty-one years

until the time of said hearing; and whereas in truth

and in fact, as the said Gustav Holmgren then and

there well knew, he the said Gustav Holmgren had

not been acquainted with the said Frank Werta for

five years immediately prior to the said hearing or

for as great a period as four years immediately prior

to the time of said hearing; and whereas, in truth

and in fact, as the said Gustav Holmgren then and

there well knew, he, the said Gustav Holmgren, had

not known the said Frank Werta for the period of

five years immediately prior to the time of said hear-

ing, or for as great a period as the period of four

years immediately prior to said hearing.
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Against the peace and dignity of the United States

of America, and contrary to the form of the statutes

of the said United States of America, in such cases

made and provided.

ROBT. T. DEVLIN,

United States Attorney.

Names of witnesses examined before the said

Grand Jury on finding the foregoing indictment:

CHARLES C. MORRIS.

THOMAS J. QUINN.

FRANK AUGUST WIRTENEN (Also

known as FRANK WERTA).
TONNES BERENSEN,
WILLIAM H. PHELPS.

HARRY JOHNSON.

[Endorsed] : A true bill. E. Linforth, Foreman

Grand Jury, presented in open Court and filed Octr.

7th, 1905. Jas. P. Brown, Clerk. By J. S. Manley,

Deputy Clerk.

Form No. 168. Back or Cover of Indictment, with

Plea and Judgment. Arraigned Nov. 2, 1905. Mch.

14, 1906. Pleads not guilty. Tried April 5-6-7, 1906.

Verdict not guilty on the 1st and 2d counts of the

Indictment and guilty on the 3d count of the Indict-

ment. April 13, 1906. New trial granted. Tried

July 12-13, 1906. Verdict guilty on 3d count of the

Indictment.
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In the District Court of the United States, in and

for the Northern District of California.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

GUSTAV HOLMGREN,
Defendant.

Demurrer to Indictment.

Comes now Gustav Holmgren, the defendant in the

above-entitled action, into Court, and having heard

read the indictment on file herein says that the in-

dictment and the matters therein contained in man-

ner and form as the same are therein set forth and

stated are not sufficient in law, and for that reason

he, the said Gustav Holmgren, is not bound by the

law of the land to answer the same and this he is

ready to verify:

I.

That the said indictment fails to state facts suffi-

cient to constitute an offense against the laws of the

United States.

II.

That the said indictment does not state facts suffi-

cient to constitute an offense against the United

States in this : That it fails to state the nationality of
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the person referred to in said indictment as appli-

cants for citizenship.

III.

That it does not appear from the first count of said

indictment that any declaration of intention was ever

made by said Harry Johnson to become a citizen of

the United States.

IV.

That it does not appear, nor is there any allegations

in said first count of said indictment that the said

Harry Johnson, the applicant therein mentioned, had

not resided in the United States for the period of five

years prior to the making of said application of Har-

ry Johnson to be admitted a citizen of the United

States ; that it does not appear from said first count of

said indictment that said Harry Johnson had not re-

sided in the United States continuously during the

three years next preceding his arrival at the age of

twenty-one years.

V.

That is does not appear from the second count of

said indictment that any declaration of intention was

ever made by said Tonnes Berensen to become a citi-

zen of the United States.

VI.

That it does not appear from the second count of

the indictment nor is there any allegation therein con-



24 Gustav Holmgren vs.

tained, that the said Tonnes Berensen, the applicant

therein mentioned, had not resided in the United

States for the period of five years prior to the mak-

ing of said application of Tonnes Berensen to be

admitted a citizen of the United States ; that it does

not appear from said second count of the indictment

that said Tonnes Berensen had resided in the United

States continuously during the three years next pre-

ceding his arrival at the age of twenty-one years.

VII.

That it does not appear from the third count of said

indictment that any declaration of intention was ever

made by Frank Werta to become a citizen of the

United States.

VIII.

That it does not appear, nor can it be ascertained

from the third count of the indictment that the said

Frank Werta, the applicant therein mentioned, had

not resided in the United States for the period of five

years prior to the making of said application of

Frank Werta to become a citizen of the United

States ; that it does not appear from said third count

of said indictment that the said Frank Werta had

not resided in the United States continuously during

the three years next preceding his arrival at the age

of twenty-one years.

IX.

That each and every count of said indictment is
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indefinite and uncertain in the particulars specified

in subdivisions III, IV, V, VI, VII and VIII of this

demurrer.

X.

That this Court has no jurisdiction for the reason

that the alleged offenses sought to be set out are ex-

clusively matters of state cognizance.

XI.

That there is no statute conferring jurisdiction on

the United States District Court for the alleged of-

fense sought to be set out in the indictment filed here-

in.

Wherefore the defendant prays that his demurrer

to the indictment be sustained, and that he go hence

without day.

BEET SCHLESINGER,

Attorney for Defendant.

[Endorsed] : Filed Novr. -t, 1905. Jas. P. Brown,

Clerk. By J. S. Manley, Deputy Clerk.

Service of a copy of the within is hereby acknowl-

ledged this fourth day of November, A. D. 1905.

EOBT. T. DEVLIN,

Attorney for Plaintiff.
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At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Friday, the 9th day of March,

A. D. 1906. Present: The Honorable JOHN J.

DE HAVEN, Judge.

[Nmnber and Title of Case.]

Order Overruling Demurrer.

In this case, the demurrer to the indictment, hav-

ing been heretofore submitted to the Court for de-

cision, now, after due consideration had thereon, it is

by the Court ordered that said demurrer be, and the

same is hereby, overruled.

At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Wednesday, the 14th day of

March, A. D. 1906. Present: The Honorable

JOHN J. DE HAVEN, Judge.

[Number and Title of Case.]

Plea.

In this case, the defendant being present in open

court with S. C. Wright, his Attorney, on motion of

F. A. Duryea, Special Assistant U. S. Attorney, the

defendant having been heretofore duly arraigned,

was called upon to plead to the indictment on file

herein against him. Thereupon the defendant, by his
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attorney, entered a plea of not guilty. By the Court

ordered that the trial hereof be, and the same is here-

by, set for April 3, 1906.

At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Thursday, the 12th day of

July, A. D. 1906. Present: The Honorable

JOHN J. DE HAVEN, Judge.

[Number and Title of Case.]

Minutes of Trial.

In this case, the defendant being present in open

court with M. B. Woodworth, his attorney, on motion

of Benjamin L. McKinley, Assistant U. S. Attorney,

it is ordered that the trial hereof do now proceed.

The Court proceeded to impanel a jury to try this

case as follows

:

James King—Accepted and sworn.

John Barnet—Challenged peremptorily by Govern-

ment, and excused.

John T. Cochran—Accepted and sworn.

A. S. Olney—Challenged peremj)torily by defendant,

and excused.

W. A. Dietrich—Accepted and sworn.

T. L. Tormey—Challenged peremptorily by defend-

ant and excused.

P. E. McCarthy—Accepted and sworn.

Charles C. Carpenter—Accepted and sworn.
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W. R. Pitt—Accepted and sworn.

Justin P. Moore—Challenged peremptorily by de-

fendant and excused.

Robert Da}^—Challenged peremptorily by defendant,

and excused.

Otto Lemcke—Accepted and sworn.

George W. Hoguet—Challenged for cause by defend-

ant, and juror excused.

William Fahey—Excused by the Court.

J. B. Keenan—Accepted and sworn.

A. H. Lake.—Challenged peremptorily by defendant

and juror excused.

Michael J. Henley—Challenged peremptorily by de-

fendant, and excused.

William Mason—Accepted and sworn.

F. G. Eiben—AccejDted and sworn.

M. H. Garcia—Challenged peremptorily by defend-

ant, and excused.

E. G. Denniston—Challenged peremptorily by de-

fendant, and excused.

Geo. R. Armstrong—Accepted and sworn.

J. N. Priest—Challenged peremptorily by defendant

and juror excused.

George J. Wright—Accepted and sworn.

The jury being now complete and composed of the

following namde persons, to wit : James King, John

T. Cochran, W. A. Dietrich, P. E. McCarthy, Cliarles

C. Carpenter, W. R. Pitt, Otto Lemcke, J. B. Keenan,
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William Mason, F. G. Eiben, George R. Armstrong

and George J. Wright,—Mr. McKinley stated the

case of the Government to the Court and jury, and

called Frank Werta, Albert Houston, John Joki, M.

M. Davis, F. A. Duryea, F. O. Johansen, Thos. F.

O'Neil, Thos. J. Quinn and Albert Kolchmainen, who

were duly sworn and examined as witnesses on behalf

of the Government, and rested. Mr. Woodworth then

moved the Court to instruct the jury to return a ver-

dict of not guilty uj^on the testimony introduced by

the Government. After hearing Mr. Woodworth, it

is by the Court ordered that said motion be, and the

same is hereby, denied. Mr. Woodworth called John

B. Martin, James McGowan, James McGrath, An-

drew Furuseth, Adolph Bachman, E. Falk and T.

Green, who were duly sworn and examined as wit-

nesses on behalf of the defendant. Thereupon the

further trial hereof, after an admonition by the Court

to the Jury, was continued until Friday, July 13,

1906, at 10 o'clock A. M.

At a stated tenn of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and Coimty of

San Francisco, on Friday, the 13th day of July,

A. D. 1906. Present: The Honorable JOHX J.

DE HAYEX, Judge.
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[Number and Title of Case.]

Minutes of Trial (Continued).

In this case, the defendant with Marshall B. Wood-

worth, his attorney; Benjamin L. McKinley, Assist-

ant U. S. Attorney, and the jury sworn to try the

case, being present in open Court, the trial hereof

was resumed. Mr. Woodworth called Gustav Man-

gerson, Andrew Swanson, Harry Olsen, Philip

Mendo, Jolm Lindgren and Henry Heinz and

Alfred B. Lawson, who were duly sworn and ex-

amined as witnesses on behalf of the defendant,

and rested. Mr. McKinley called Thomas F.

Curtis, Mrs. Abbie L. Bond, Jacob Iso and

Emil Carlson, who were duly sworn and examined as

witnesses on behalf of the Government in rebuttal,

and rested. The case was then argued by Mr. McKin-

ley, and Mr. Woodworth, and submitted. The Court

charged the jury, who at 12 o'clock and 30 minutes

P. M. retired to deliberate upon a verdict. By the

Court ordered that the U. S. Marshal furnish two

bailiffs, and the jurors in this case, meals at the ex-

pense of the United States. Subsequently, at 2

o'clock and 50 minutes P. M. the jurors returned into

court, and upon being asked, in the presence of the

defendant and his counsel, if the}^ agreed upon a ver-

dict, returned a written verdict, which was ordered

recorded, and which verdict is as follows: "We, the

jury, find Gustav Holmgren, the prisoner at the bar,

guilty as charged in the third count of the indictment.
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Recommended to the mercy of the Court. James

King, Foreman." On motion of Benjamin L. ]SIc-

Kinley, Assistant U. S. Attorney, it is ordered that

the defendant be committed to the custody of the

United States Marshal to await sentence. By the

Court ordered that the defendant be produced in open

Court on Tuesday, July 17, at 10 o'clock A. M. for

sentence.

In the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES OF AMERICA

vs.

GUSTAV HOLMGREN.

Verdict.

We, the jury, find Gustav Holmgren, the prisoner

at the bar, guilty as charged in the third count of the

indictment.

Recommended to the mercy of the Court.

JAMES KING,

Foreman.

[Endorsed] : Filed July 13th, 1906, at 2 o'clock and

50 minutes P. M. Jas. P. BrowTi, Clerk. By J. S.

Manley, Deputy Clerk.
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At a stated term of the District Court of the United

States for the Northern District of California,

held at the courtroom in the City and County of

San Francisco, on Wednesday, the 25th day of

July, A. D. 1906. Present: The Honorable

JOHN J. DE HAVEN, Judge.

No. 4362.

THE UNITED STATES OF AMERICA

vs.

GUSTAV HOLMGREN,
Defendant.

Judgment on Verdict of G-uilty as to Third Count of

Indictment.

Benjamin L. McKinley, Assistant United States

Attorney, the defendant and his counsel, Marshall B.

Woodworth, came into court. The defendantwas duly

informed by the Court of the nature of the indictment

filed on the 7th day of October, 1905, charging him with

the crime of perjury; of his arraigimient and plea

of not guilty ; of his trial and the verdict of the jury

on the 13th day of July, 1906, to wit: "We, the

jury, find Gustav Holmgren, the prisoner at the bar,

guilty as charged in the third count of the indictment.

Recommended to the mercy of the Court. James

King, Foreman."
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The defendant was then asked if he had any legal

cause to show why judgment should not be pro-

nounced against him, and no sufficient cause being

shown or appearing to the Court, thereupon the

Court rendered its judgment:

That whereas, the said Gustav Holmgren, having

been duly convicted in this court of the crune of per-

jury, as charged in the third count of the indict-

ment

—

It is therefore ordered, adjudged and decreed that

the said Gustav Holmgren be, and he is hereby, sen-

tenced to pay a fine of three hundred (300) dollars,

and to be imprisoned for the term of three (3) years

:

And it is further ordered that said sentence of im-

prisonment be executed upon the said Gustav Holm-

gren by imprisonment in the State Prison of the

State of California, at San Quentin, Marin County,

California.

JOHN J. DE HAVEN,
United States District Judge, Northern District of

California

[Endorsed]: Filed July 25th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.
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In the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Petition for Writ of Error and Order Thereon.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States, in and

for the Northern District of California.

The petitioner, Gustav Holmgren, respectfully

represents that heretofore, to wit, on the 25th day

of July, 1906, by a final judgment of the District

Court of the United States, in and for the Northern

District of California, rendered and entered in a

criminal action therein pending, and in which the

United States is plaintiff and your petitioner defend-

ant, it was adjudged that your petitioner was guilty

of the offense of perjury; and, as a punishment

thereof, your petitioner was ordered to pay a fine

of three hundred ($300) dollars and to be imprisoned

in the States Prison of San Quentin for a period of

three years.

That 3^our petitioner claims a writ of error against

said judgment from the United States Circuit Court

of Appeals for the Ninth Circuit, and in that behalf
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avers there is a manifest error in said judgment and

in the verdict upon which the same was based, as is

set out in the assignment of errors filed herewith.

Wherefore, your petitioner prays that he be al-

lowed herein a writ of error upon said judgment ren-

dered against him, from the United States Circuit

Court of Appeals, in and for the Ninth Circuit, to

the said District Court of the United States, in and

for the Northern District of California ; that he be

awarded a supersedeas upon said judgment and all

necessary process, including bail.

BERT SCHLESINGER,
MARSHALL B. WOODWORTH,

Attorneys for Petitioner.

BERT SCHLESINGER,
MARSHALL B. WOODWORTH,

Attorneys for Petitioner.

Order Allowing Writ of Error.

The foregoing petition for a writ of error is

granted
;
the writ of error and the supersedeas there-

in prayed for pending the decision upon the writ of
error are allowed, and the defendant, Gustav Holm-
gren, is admitted to bail upon the writ of error in

the sum of seen thousand and five hundred dollars

($7,500.00).
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The bond for costs upon the writ of error is hereby

fixed at the sum of two hundred and fifty dollars.

JOHN J. DE HAVEN,
United States District Judge.

Service admitted this 9th day of August, 1906.

BENJ. L. McKINLEY,

Asst. U. S. Atty.

[Endorsed] : Filed August 9th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Assignment of Errors.

Of July tenn, in the j^ear of our Lord one thousand

nine hundred and six.

Afterwards, to wit, on the 9th day of August, A.

D. 1906, in the same term, before the Justices of the

United States Circuit Court of Appeals for the Ninth

Circuit, at the City and County of San Francisco, in

the State and Northern District of California, comes

the said Gustav Holmgren, by Bert Schlesinger and

Marshall B. Woodworth, his counsel, and says that
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in the record of proceedings in the action of the

United States vs. Gustav Hohngren, No. 4362, in

the District Court of the United States, in and for

the Northern District of California, there is manifest

error in this, to wit

:

1. That the said District Court committed mani-

fest error in overruling the demurrer of the said de-

fendant to the third count of the indictment in said

action; which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion of the rights conferred upon him by law.

2. That the District Court committed manifest

error in sustaining the objections of the United

States Attorney to the introduction in evidence of

the document purporting to be the application and

affidavit of the witness Frank Werta to the Local

Board of Inspectors ; which ruling is to the great det-

riment, injury and prejudice of your petitioner and

in violation of the rights conferred upon him by law.

3. That the said District Court committed mani-

fest error in overruling the objection of the attor-

ney for the defendant to the paper, instrmnent and

document marked "U. S. Exhibit No. 1," and pur-

porting to be a certified copy of the Record of Judg-

ment of Naturalization of one Frank Werta ; which

ruling is to the great detriment, injury and preju-

dice of your petitioner and in violation of the rights

conferred upon him by law.
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4. That the said District Court committed mani-

fest error in overruling the defendant's objection to

the introduction in evidence of the paper, instru-

ment and document marked ''U. S. Exhibit No. 2,"

and purporting to be a correct transcript of a certain

"Affidavit of Witness" as the same appeared in Book

"A," page 288, of the Acts of Naturalization of the

Superior Court of the State of California, in and for

the City and County of San Francisco, viz : the record

of one Frank Werta; which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

5. That the said District Court committed mani-

fest error in sustaining the objection of the United

States to the following question put by the attorney

for the defendant to the witness, Thomas J. Quinn,

viz.
: ''Has it ever happened that you made mistakes

in entries or dockets or in the minutes?" which rul-

ing is to the great detriment, injury and prejudice

of your petitioner and in violation of the rights con-

ferred upon him by law.

6. That the said District Court eonmiitted mani-
fest error in sustaining the objection of the United
States Attorney o the following question put by the
defendant's attorney to the witness Thomas J. Quinn,
viz.: ''Has it ever happened that you signed these
blanks when afterwards they were canceled by the

I
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Court, or for some reason not used?" which ruling

is to the great detriment, injury and prejudice of

your petitioner and in violation of the rights con-

ferred upon him by law.

7. That the said District Court committed mani-

fest error in sustaining the objection of the United

States Attorney to the following question put by the

attorney for the defendant to the witness Thomas J.

Quinn, viz. :

'

' Has it ever happened that you signed

a number of these blanks before using them, when

you had a number of these cases?" which ruling is

to the great detriment, injury and prejudice of your

petitioner and in violation of the rights conferred

upon him by law.

8. That the said District Court committed mani-

fest error in denying the motion of the attorney for

the defendant to instruct the jury to acquit the de-

fendant; which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion of the rights conferred up him by law.

9. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (No. 1) requested by the defendant,

viz.: "I charge you that every person accused of

crime is presumed to be innocent until his guilt is

established beyond reasonable doubt. The law pre-

sumes him to be innocent, and this presumption goes

with him all through the trial, and into the jury-
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room, and when you retire to consider your verdict,

and remains with him until after full considera-

tion of the case to determine the question of his guilt.

This is an established right of the defendant, and

must be given to the defendant in good faith by each

and every one of you.
'

' "\ATiich ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

10. That the said District Court conmiitted mani-

fest error in refusing to give to the jury the following

instruction (No. 2) requested by the defendant, viz.

:

'*I charge you that it is not necessary for the defend-

ant to prove his innocence, but it is absolutely nec-

essary for the prosecution to prove his guilt to a

moral certainty beyond all reasonable doubt."

Which ruling is to the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

11. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (No. 4) requested by the defendant,

viz.: "I charge you that in every crime or public

offense there must exist a union or joint co-operation

of act and intent. The intent must be a criminal in-

tent. Hence an act done may be wrong and injuri-

ous, but if it is not done with a criminal intent, it is

not a crime, and caimot be made a basis of the eoji-
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viction, and unless the evidence satisfies you beyond

a reasonable doubt that the defendant had a criminal

intent in the doing of the particular acts complained

of, it will be your duty to find him not guilty."

Which ruling is to the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

12. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (No. 5) requested by the defendant,

viz. :
" I charge you that you cannot convict the de-

fendant upon mere suspicions, however strong they

may be. The defendant can only be convicted upon

evidence, and only when the evidence is such as es-

tablishes his guilt to a moral certainty and beyond all

reasonable doubt." Which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

13. That the said District Court committed man-

ifest error in refusing to give to the jury the follow-

ing instruction (No. 8) requested by the defendant,

viz.: "I charge you that although you should be-

lieve from the evidence that the defendant testified

falsely in the proceedings referred in the indictment,

nevertheless you cannot find him guilty unless you
further find from the evidence adduced here that

such false testunony was given by him corruptly. In
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other words, the mere fact that the defendant gave

false testimony is not alone sufficient to authorize

a conviction." Which ruling is to the great detri-

ment, injury and prejudice of your petitioner and in

violation of the rights conferred upon him by law .

14. That the said District Court committed mani-

fest error in refusing to give to the jury the follovi-

ing instruction (No. 9) requested by the defendant,

viz: "I charge you that to constitute the crime of

perjury, the testimony or statement must not only

be false, but the party making the same must him-

self believe it to be false. In other words, the de-

fendant must know that he was giving false testi-

mony." Which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion to the rights conferred upon him by law.

15. That the said District Court committed mani-

fest error in refusing to give to the jury the following

instruction (No. 13) requested by the defendant, viz.

:

'

' I charge you that the defendant cannot be convicted

of perjury unless he \\ilfully and corruptly gave

false testimony. If he swore honestly to a fact or

belief, with probable cause according to his own

lights, to the best of his belief, he is not guilty of per-

jury though his oath was really untrue." Which

ruling is to the great detriment, injury and preju-

dice of your petitioner and in violation of the rights

conferred upon him by law.
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16. That the said District Court committed mani •

fest error in refusing to give to the jury the follow-

ing instmction (No. 14) requested by the defendant,

viz: "I charge you that perjury can only be im-

puted upon full knowledge of the falsity of the testi-

mony, and cannot be predicated where willfulness,

corruption and malice are not manifest. A miscon-

ception or a mistake is not enough to warrant a con-

viction of perjury." Which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

17. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 15) requested by the defendant,

viz.: "I charge you that the taking of a false oath

must be both willful and corrupt. Testifying falsely

by mistake, however negligently, inconsiderately or

recklessly, is not perjury." Which ruling is to the

great detriment, injury and prejudice of your peti-

tioner and in violation of the rights conferred upon

him by law.

18. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 17) requested by the defendant,

viz.: "It is not incumbent upon the defendant to

prove his innocence, nor is it incumbent upon him to

explaint suspicious circumstances even if any can be



44 Gustav Holmgren vs.

said to exist. The burden of the proof never shifts

to him to explain anything. In case of this char-

acter he has a right to stand mute and demand that

the government make the case against him beyond a

reasonable doubt. You must indulge in no presump-

tion against him because of his failure to take the

stand. There is nothing in these circumstances to

warrant you in drawing any inference against him.

It is elementary law that the defendant is not re-

quired to take the witness stand, and that no pre-

sumption can be indulged in against him by reason of

his failure to testify in the case." Which ruling is

to the great detriment, injury and prejudice of your

petitioner and in violation of the rights conferred

upon him by law.

19. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 18) requested by the defendant,

viz.: "I charge you that the evidence in this case is

entirely insufficient to warrant a verdict of guilty,

and hence your verdict will be not guilty." Which

ruling is to the great detriment, injury and prejudice

of your petitioner and in violation of the rights con-

ferred upon him by law.

20. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 19) requested by the defendant,

viz.: "I advise you to return a verdict of not guilty
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for the reason that the evidence is insufficient to war-

rant a verdict of guilty against the defendant."

Which ruling is to be the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

21. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (No. 21) requested by the defendant,

viz. : "I hereby instruct you that it is the right of the

defendant not to take the stand and to testify in his

own behalf, but that he may rely solely and entirely

upon the government proving his guilt beyond all

reasonable doubt." Which ruling is to the great

detriment, injury and prejudice of your petitioner

and in violation of the rights conferred upon him by

law.

22. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (Additional Instruction No. 2) re-

quested by the defendant, viz. : "I charge you that if

a person comes to the United States with the inten-

tion of becoming a citizen and after that sails on

American vessels from the United States and return-

ing to the United States, his abode on such vessels is

a residence within the United States. In other

words, his being on American vessels after arriving

in the United States, with the intention of becoming

a citizen of the United States, constitutes a residence
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within the United States." Which ruling is to the

great detriment, injury and prejudice of your peti-

tioner and in violation of the rights conferred upon

him by law.

23. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instruction (Additional Instruction No. 3) re-

quested by the defendant, viz. : "I charge you that if

you believe the testimony of the witness Frank

Werta, then that said witness, was an accomplice in

crime with the defendant's aid. I instruct you that

before you can convict said defendant the testimony

of the witness Frank Werta should be corroborated

by the testimony of at least one witness or strong cor-

roborative circumstances." Which ruling is to the

great detriment, injury and prejudice of your peti-

tioner and in violation of the rights conferred upon

him by law.

24. That the said District Court committed mani-

fest error in refusing to give to the jury the follow-

ing instructions (Additional Instructions No. 6) re-

quested by the defendant, viz. :
" I instruct you that

the defendant's plea of not guilt,y is a complete de-

nial of the charge made against him and puts in issue

all the evidence submitted against him, if you should

find that any has been submitted against him."

Which ruling is to the great detriment, injury and

I
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prejudice of your petitioner and in Eolation of the

rights conferred upon him by law.

25. That the said District Court committed mani-

fest error in giving to the jury the following charge,

viz: "The defendant is presumed to be innocent and

he is entitled to the benefit of this presumption as

evidence in his favor; and you will not be justified in

returning a verdict of guilty unless you are satisfied,

beyond a reasonable doubt, after a consideration of

all the e^ddence, that he is guilty." Which ruling

is to the great detilment, injury and prejudice of

your petitioner and in violation of the rights con-

ferred upon him by law.

26. That the said District Court committed mani-

fest error in giving to the jury the following charge,

viz: "If you find from the evidence beyond a reason-

able doubt that the defendant here was duly swom

in the proceedings referred to, and took oath to tes-

tify as a witness in that proceedings as charged in

the indictment, and he, after having been so sworn

and having taken such oath, willfully and knowingly

testified falsely that the said Frank Werta had re-

sided in the United States continuously for a period

of five years immediately prior to the time of the

said hearing of the application, and had resided in

the United States continuously during the three

years next—preceding his arrival at the age of

twentv-one vears, and had continued from his said
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arriving at said age until the time of said hearing to

so reside in the United States, and that he, the said

defendant, had been acquainted with him, and had

known the said Werta during the said five years im-

mediately preceding such hearing, it will be your

duty to bring in a verdict of guilty, that is, if you

find that the testimony was knowingly false."

Which ruling is to the great detriment, injury and

prejudice of your petitioner and in violation of the

rights conferred upon him by law.

27. That the said District Court committed man-

ifest error in giving to the jury the following charge,

viz
: '

' The defendant has not been sworn as a witness

in this case, and in relation to that I read you the

following as the law that is to govern you in consid-

ering that fact:

That in the trial of all indictments, informations,

complaints, and other proceedings against persons

charged with the commission of crimes, offenses and

misdemeanors in the United States, the person so

charged shall, at his own request, but not otherwise,

be a competent witness, and his failure to make such

a request shall not create any presumption against

him." Which ruling is to the great detriment, in-

jury and prejudice of your petitioner and in viola-

tion of the rights conferred upon him by law.

28. That the said District Court committed man-

ifest error in permitting the jury upon retiring to
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deliberate on a verdict, to take with them, and keep

during all their deliberation in the jury-room, the

indictment in the case, upon the back of which was

endorsed the verdict of guilty of another jury upon

a previous trial had on the third count of said indict-

ment. Which action and conduct of the Court

was to the great detriment, injury and prejudice of

your petitioner and in violation of the rights con-

ferred upon him by law.

29. That the said District Coui-t committed man-

ifest error in denying, refusing and overruling the

defendant's motion for a new trial herein. Which

ruling is to the great detriment, injury and preju-

dice of your petitioner and in violation of the rights

conferred upon him by law.

30. That the said District Court committed man-

ifest error in denying, refusing and overruling the

defendant's motion in arrest of judgment. Which

iiiling is to the great detriment, injury and prejudice

of your petitioner and in violation of the rights con-

ferred upon him by law.

31. That the said District Court committed man-

ifest error in sentencing the defendant to imprison-

ment in the State Prison of the State of California at

San Quentin for the period of three years and impos-

ing a tine of three hundred dollars, which judgment

is to the great detriment, injury and prejudice of
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your petitioner and contrary to and in violation of

the rights conferred upon him b.y law.

32. That the defendant was not convicted herein

by due process of law. All of which is to the great

prejudice, damage and injury of his substantial

rights.

33. That defendant was deprived of a fair trial

by the misconduct of the Court and its officials in

permitting the jury upon retiring to deliberate on

the verdict to take with them and keep with them

during all their deliberations in the jury-room, the

indictment in the case, upon the back of which was

endorsed the verdict of guilt}'' of another jury upon

a previous trial had on the third count of the indict-

ment, which misconduct on the part of the Court and

its officials and of the jury is to the great prejudice,

damage and injury of defendant's substantial rights.

Whereas, b,y the law of the land said judgment

ought to be given for said Gustav Hohngren, plain-

tiff in error, and against the United States, defend-

ant in error, and the said plaintiff in error the said

Gustav Holmgren, prays the judgment to be re-

versed, annulled and altogether held for nothing, and

that he be restored to all things which he hath lost

by occasion of the said judgment.

BERT SCHLESINGER and

MARSHALL B. WOODWORTH,
Attorneys for Defendant.
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Service admitted this 9th day of August, 1906.

BENJ. L. McKINLEY,
Assistant U. S. Attorney.

[Endorsed]: Filed August 9th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

[n the District Court of the United States in and for

the Northern District of California.

No. 4362.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Bill of Exceptions.

Be it reniemberd that heretofore, on the 12th day

of July, A. D. 1906, the above-entitled action came

on regularly for trial before said United States Dis-

trict Court and a jury impaneled to try the same.

The Assistant United States Attorney Benjamin L.

McKinley and the Special Assistant United States

Attorney Frank Duryea represented the United

States, and Marshall B. Woodworth, Esq., repre-

sented the defendant.

The respective parties introduced evidence, oral

and documentary upon the trial of the cause, and

after argument of counsel, the Court delivered its

charge to the jury, and said action was thereupon
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f-abmitted to the jury for decision; and after deliber-

t'tion the jury returned a verdict against said de-

fendant, finding him guilt.y as charged in the third

count in the indictment on file in said action.

That to said verdict against said defendant, the

defendant then and there dul}" excepted at the time

cf its rendition and at the time of its entry by the

clerk of the Court.

That in said action the following objections were

made by the defendant, and the following rulings

were made b.y the said Court in resDect thereto, and

the following exceptions were taken and served by

said defendant upon said rulings.

That the following constitutes all the evidence in

the cause taken b}^ said District Court at the trial

thereof, and the rulings hereinafter stated were

. ade by said Court, and the objections and excep-

+ *ons hereinafter specified were made and taken by

the defendant as hereinafter stated and the excep-

tions reserved in the manner hereinafter set forth.

FRANK WERTA, called for the United States,

sworn.

Mr. McKINLEY.—Q. Where do you live, ]Mr.

Werta? A. 268213 FoLsom street.

Q. San Francisco? A. Yes, sir.

Q. Where were you born? A. Finland.

Q. What year? A. 1879.
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(Testimony of Frank Werta.)

Q. When did you first come to the United States ?

A. 1899.

Q. Whereto? A. Mobile.

Q. In the State of Alabama? A. Yes, sir.

Q. What ship did you come on?

A. The "Harbinger."

Q. That is a Russian ship?

A. A Finn ship.

Q. You came as a member of the crew to Mobile?

You were a sailor on that ship? A. Yes, sir.

Q. And had signed the shii^ 's articles for a round-

trip voyage; that is right, is it? A. Yes, sir.

Q. What was the home port of the "Harbinger"

at that time? Where did you join the "Harbinger"

?

A. At London.

Q. You had come from Finland to London and

there joined the "Harbinger"? A. Yes, sir.

Q. How long did you stay at Mobile?

A. About three months.

Q. Did you stay with the ship all the time?

A. Yes, sir.

Q. You were connected with that ship?

A. Yes, sir.

Q. Therefore, when you came to Mobile you in-

tended to leave with that ship and did leave with

that ship. Is that right ? A. Yes, sir.

Q. You slept on board that ship ?
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(Testimony of Frank Werta.)

A. Yes, sir.

Q. The ship was your home at the time she was

at Mobile? A. Yes, sir.

Q. Were you discharging and taking on cargo

there? A. Yes, sir.

Q. You did not come to the United States to live

there in 1899? You went away again?

A. Yes, sir.

Q. Did 3^ou see Gustav Holmgren at Mobile at

the time? A. I don't remember.

Q. As a matter of fact don't you know you did

not see him?

Mr. WOODWORTH.—The witness has answered

the question.

Mr. McKINLEY.—I submit I can handle the wit-

ness myself, if your Honor please.

Mr. WOODWORTH.—The question is leading.

The COURT.—I think the question is proper.

Mr. McKINLEY.—Q. You did not see him

there

?

A. I don't know if I did or not.

Q. You were never introduced to him there?

A. No, sir.

Q. If you ever saw him there you did not know

it ? You left Mobile after some two or three months,

is that right? A. Yes, sir.
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(Testimony of Frank Werta.)

Q. Where did you go then*?

A. To Buenos Ayres.

Q. Went away to some foreign country?

A. Yes, sir.

Q. When did you come to the United States to

stay there <? A. In 1901.

Q. On what ship? A. The "Harbinger."

Q. On the same ship you were on at Mobile?

A. Yes, sir.

Q. How long were you on that ship altogether?

A. About three years.

Q. What time in 1901 was it that you came to

the United States and to what place in the United

States did you come? A. To San Francisco.

Q. When? A. February.

Q. Can you give me the date?

A. I don 't remember the date exactly. The '

'
Rio

de Janiero" sank the same date.

Q. That would be during the month of Febru-

ary, 1901, would it not? A. Yes, sir.

Q. As a matter of fact, it was February 22, 1901.

Mr. WOODWORTH.—Let the witness testify.

The COURT.—He says he does not know the date.

Mr. WOODWORTH.—I desire to enter an ob-

jection to the prompting of the District Attorney.
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(Testimony of Frank Werta.)

The COURT.—I suppose there will be no question

during this trial as to the date when the "Rio"

sank. It is a matter of common notoriety.

Mr. WOODWORTH.—I shall make no questions

about it, but I do object to the method o:^ the Dis-

trict Attorney.

The COURT.—I see no objection to it, except that

it is unnecessar}^ to ask questions about a thing that

is perfectly plain.

Mr. McKINLEY.—Q. When did you leave the

'"Harbinger"?

A. About two weeks after.

Q. You deserted the "Harbinger" and staj^ed

here in San Francisco;—that is right, is it?

Mr. WOODWORTH.—I object to the question as

leading.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

A. Yes, sir.

Mr. McKINLEY.—Q. Where did you go after

leaving the "Harbinger"?

A. No. 6 Howard Street.

Q. Who was the proprietor of that place?
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A. Franz Johansen.

Q. Is that F. 0. Johansen? A. Yes, sir.

Q. Is that a boarding-house"? A. Yes, sir.

Q. Do you know a man by the name of John

Joke? A. Yes, sir.

Q. Was he on board of the "Harbinger" with

you? A. Yes, sir.

Q. Where did he join?

A. At South Shields.

Q. That is in England, is it not?

A. Yes, sir.

Q. How long was he aboard the vessel with j^ou?

A. About 18 months.

Q. Did he eome to San Francisco with the "Har-

binger"? A. Yes, sir.

Q. Did he leave the vessel at the time 3"ou did?

A. About that time, some days afterwards.

Q. Around about the same time, is that so?

A. Yes, sir.

Q. Do you know where he went?

A. To the same place.

Q. When did you first meet the defendant Gus-

tav Holmgren, if you ever met him?

A. About three months afterwards.

Q. Three months after you came to this country ?

A. Yes, sir.
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(Testimony of Frank Werta.)

Q. That would be sometime about the month of

May or June, 1901? A. Yes, sir.

Q. As near as you can place it?

A. Yes, sir.

Q. Who, if anyone, introduced you to Gustav

Holmgren? A. Albert Kolehmaien.

Q. He introduced you to Gustav Holmgren?

A. Yes, sir.

Q. And that was about three months or there-

abouts after you first came to San Francisco?

A. Yes, sir.

Q. Now, were you naturalized in the SujDerior

Court of the City and County of San Francisco?

A. Yes, sir.

Q. About when? A. 1903.

Q. Do 3^ou remember the month?

A. September.

Q. I will ask you to state whether or not Gustav

Holmgren, the defendant here, was one of the wit-

nesses who was present and testified on your ap-

plication for naturalization?

Mr. WOODWORTH.—I object to the question as

incompetent and irrelevant and the best evidence

is the record of the document itself.

The COURT.—I overrule the objection. It is a

preliminary question.



United States of America. r)9

(Testimony of Frank Werta.)

Mr. WOODWORTH.—I will take an exception.

Mr. McKINLEY.—Tell me whether the defend-

ant Holmgren was a witness for you in your natural-

ization easel

A. Yes, sir.
>

Q. He was sworn, was he?

A. I think so.

Q. He testified for you, did he? He gave the

testimony about you before the Court there?

A. Yes, sir.

Q. Did you hear anything that he said?

A. I don't remember. I don't understand ex-

actly what you mean.

Q. I ^Yill tell you. Did you hear him state or

say anything about how long he had known you in

this country? A. Yes, sir.

Mr. WOODWORTH.—I object to the question

upon the ground that the proper foundation has not

been laid. There is no proof that any oath was ad-

ministered to the witness, and we are entitled to the

record or some showing where the record is and not

be forced to rely on the memory of the witness of

something that occurred six years ago.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.
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(Testimony of Frank Werta.)

Mr. McKINLEY.—Q. What did he say about

that?

A. He said he knew me that long.

Q. How long? A. About seven j^ears.

Q. That was not so, was it. You had not known

him over seven years'?

A. I don't know him that long.

Q. Now, Mr. Werta, when you were admitted as

a citizen before that court you got a paper, didn't

you, a citizenship paper? A. Yes, sir.

Q. What became of that paper—what was done

with it?

Mr. WOODWORTH.—The same objection as be-

fore. We are entitled to the production of the rec-

ords. , iliJI'iJi

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

Mr. McKINLEY.—Q. Where is that paper?

What did you do with it?

A. I gave it to Gustav Holmgren.

Q. When? About last year.

Q. Can you fix the date last year that you gave

that to Holmgren?

A. About the last of May or the early part of

June, last year.
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(Testimony of Frank Werta.)

Q. How did you come to give j^our naturaliza-

tion papers to Holmgren?

A. He wanted to see my papers.

Q. And asked you for theml A. Yes, sir.

Q. And you gave them to him?

A. Yes, sir.

Q. You have never seen them since %

A. No, sir.

Q. Who was your other witness besides Gustav

Holmgren?

Mr. WOODWORTH.—Objected to as having

nothing to do with the case.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

A. Frank eJohnson.

Mr. McKINLEY.—Q. Did you ever have any

conversation with Gustav Holmgren, the defendant,

with regard to leaving San Francisco for any cause ?

A. Yes, sir.

Mr. WOODWORTH.—Kindly fix the time and

place.

Mr. McKINLEY.—Q. During last year, 1905.

A. Yes, sir.

Q. Tell me when those conversations took place

as near as you can place them?
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(Testimony of Frank Werta.)

A. He told me that several times.

Q. About when? Was it during the months of

April, May, June, July, or when?

A. About the latter part of May or the first part

of June.

Q. Tell me what Holmgren said to you ?

A. He said, "Better you go and leave the coun-

try. You have got bad papers."

Q. How many times in all did he say that to you

more than once ? A. Yes, sir.

Q. More than twice? A. Yes, sir.

Q. More than three times?

A. I don't remember.

Q. He did tell you you had better leave the coun-

try because you had bad papers'? A. Yes, sir.

Q. Did he say anything about an investigation

being made of those papers, by some one from Wash-

ington ?

Mr. WOODWORTH.—I object to the question as

leading.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

A. Yes, sir.

Mr. McKINLEY.—Q. What did he say about

that?
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A. That a fellow was here from Washington in

San Francisco, to look after the papers.

Q. Did he or not say that he was afraid that you

would get them into trouble?

Mr. WOODWORTH.—I object to the question as

leading.

The COURT.—I overrule the objection.

Mr. WOODAVORTH.—We will take an exception.

A. Yes, sir.

Mr. McKINLEY.—Q. Let me see if I have got

this right he said, "There is a man out here from

Washington digging up citizen papers and you had

better leave the country, you have got bad papers

and you will get us all into trouble"; is that right

or wrong %

A. He told me to leave the town and go away to

the country.

Q. Did you leave the town?

A. Yes, sir.

Q. Did Holmgren make you any promise about

taking care of your family while you should leave

town?

A. Yes, sir ; he told me once he would give some

money to my family.

Q. What family have you?
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Mr. WOODWORTH.—Objected to as immaterial.

Mr. McKINLEY.—It is not very material.

Q. Did yon leave town? A. Yes, sir.

Q. Where did you go to?

A. To Tuolumne county.

Q. How long did you stay?

A. Two or three weeks.

Q. You were brought back from there by the Se-

cret Service officers? A. Yes, sir.

Q. Did you pay any money to your witnesses or

either of them, for appearing as witnesses in your

case ?

A. Yes, sir, I j^aid something to Frank Johnson.

Q. How much ?

A. Forty-four dollars, but I did not pay anything

to Holmgren.

Q. You paid it to Frank Johnson?

A. Yes, sir.

Q. Did you ask Mr. Holmgren to go up there and

swear to these things as your witness ?

A. No, sir.

Q. You do not know who did ask him, if any-

body did? A. No, sir.

Q. The first thing you knew about it then, tliat

he was to be your witness, was when you went up

to court and saw him? A. Yes, sir.
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Q. And lie held up his hand and said this about

knowing you seven years in the country?

Mr. WOODWORTH.—There is no such evidence

in the case.

The COURT.—That is not a proper way to make

an objection, Mr, Woodworth.

Mr. WOODWORTH.—I desire to except as not

being the evidence.

The COURT.—You can except to the statement.

Mr. WOODWORTH.—And as gross error.

Mr. McKINLEY.—That is all.

Cross-examination.

By Mr. WOODWORTH.—Q. You wanted to be-

come a citizen, did you not, of this country?

A. Yes, sir.

Q. Can you remember just what took place in the

court now, some three years ago? You cannot re-

member just what took place in the court?

Mr. McKINLEY.—Do you understand the ques-

tion?

A. No.

Mr. WOODWORTH.—Q. Do you remember

what took place in the court when yow wanted to
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become a citizen? You cannot remember now what

took place, can you?

A. I don't understand you.

Q. You went to the court to become a citizen ?

A. Yes, sir.

Q. Who went with you at the time?

A. Frank Johnson went with me, and I met Mr.

Hohngren up tliere.

Q. He did not go with you?

A. No, sir.

Mr. McKINLEY.—I will ask the Court to allow

the reporter to read that. Probably the jury did not

understand that question and answer.

Mr. WOODWORTH.—I think they understood

it.

Q. Did Mr. Holmgren ask you for a cent of

money? A. No, sir.

Q. You did not pay him uny mone}^ ?

A. No, sir.

Q. Will you kindly tell the jury just what the

questions were that the Judge asked you at that time

when you went to the court. Do you remember

what questions he asked you?

A. I don't remember all that.
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Q. Do you remember what the clerk said to you

when you were sworn, when you took an oath*? Do

you remember what the clerk said ?

A. Yes, sir.

Q. What did he say?

A. He asked how long my witnesses knew me.

Q. That is what the clerk said?

A. Yes, sir.

Q. Do you mean to say that the clerk asked you

the questions or did the Judge?

A. I don't know.

Q. You don't remember just what took place, do

you ? You cannot tell now just what took x^lace some

three years ago in that courtroom?

A. No, sir.

Q. You cannot tell whether Mr. Holmgren was

sworn at all? A. Yes, sir, I remember that.

Q. You remember what?

A. That they swore him.

Q. Were you sworn? A. I think so.

Q. You are not sure about that. What was the

first question that the judge asked you?

A. I don't remember.

Q. What was the last question he asked you?

A. I don't remember.

Q. Do you remember whether you were sworn in

the courtroom or in the clerk's office?
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A. I don't remember that.

Q. You do not remember that?

A. No, sir.

Q. Can you remember what the judge's name

was? A. No, sir.

Q. Can you remember what the clerk 's name was ?

A. No, sir.

Q. You cannot say now whether the clerk swore

you or not? A. No, sir.

Q. Or whether he swore Johnsen?

A. No, sir.

Q. Or whether he swore Holmgren?

A. No, sir.

Q. Did you apply to the Board of Local Inspec-

tors here, for the purj)ose of getting a license?

Mr. McKINLEY.—I object to the question as in-

competent, irrelevant and immaterial; it has noth-

ing to do with the case at all and is not proper cross-

examination.

The COUET.—I overrule the objection.

Mr. WOODWORTH.—Q. Do you apply to the

Local Board of Inspectors for the purpose of becom-

ing a second mate ? A. Yes, sir.

Q. Did you there write out a statement and swear

to it at the time?
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Mr. McKINLEY.—I think that is objectionable.

The COURT.—It is a preliminary question.

A. I do not understand.

Mr. AVOODWORTH.—Q. Is this your signature

here (handing a paper to the witness) ?

A. Yes, sir.

Q. Did you write this paper out yourself?

A. Yes, sir.

Q. You did? A. Yes, sir.

Q. All of it? A. Yes, sir.

Q. Excepting the signature of the officer and the

other gentleman? A. Yes, sir.

Q. And did you make the statement there of your

service at sea? A. Yes, sir.

Q. Did you say you had been to sea for eleven

years as a seaman?

Mr. McKINLEY.—One moment.

The COURT.—Do 3^ou desire to introduce that

paper in evidence?

Mr. WOODWORTH.—Yes.

The COURT.—Let me see it.

Mr. WOODWORTH.—It will be followed by

other proof. He stated here he came on some Finn-

ish vessel as I understood, and I desire to impeach

his testimony. ... _.
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The COURT.—What is the objection to the

paper. What is the date of that paper ?

Mr. McKINLEY.—April 5th, 1905, and sworn to

May 9th, 1905, apparently. This is objected to as

incompetent, irrelevant and inmiaterial, as not re-

sponsive to any issue in the case at all and as not

proper cross-examination of this witness.

The COURT.—On what do you base the claim it

is competent?

Mr. WOODWORTH.—To impeach the testimony

of the witness.

The COURT.—In what way?

Mr. WOODWORTH.—He states he came here

on a Finnish vessel. I propose to show that he has

rendered service on other vessels. It is offered for

the purpose of impeaching the testimonj^ of the wit-

ness showing he has made different statements to

the one in this document and the one on the stand.

Mr. McKINLEY.—It is irrelevant nd incompe-

tent for that purpose. It does not and cannot im-

peach the witness.

The COURT.—It is a very singular thing. The

counsel for the defendant does not state wherein it

impeaches the testimony of the witness and the prose-
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cuting attorney, for some reason does not desire to

say in what respect it does not.

Mr. WOODWORTH.—I will be frank with the

Court. I desire to show that this defendant has

made different statements at different times and I

can readily show that he has.

The COURT.—What is the particular ground on

which you object to this"?

Mr. McKINLEY.—I do not think it has anything

to do with the case.

Mr. WOODWORTH.—I submit it has.

Mr. McKINLEY.—It is a list of service on ves-

sels not in any way comiected with the case at all;

no contradiction of anything that the witness has

said on direct examination.

The COURT.—I do not see that it contradicts the

testimony of the witness in any respect. I do not

understand just why any objection should be made

to the document. The witness here states—this

statement is made on May 19th, 1905—that he served

on certain American vessels, the steamer "West-

port," the "Prentis," the "Albion River," the

"Phoenix," the "Fulton," the "Gualala" and the

"Rival." The time would make three years and a

half.
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Mr. McKINLEY.—I withdraw the objection.

The COURT.—The witness testified he did not

eome to this port until February 22d, 1901. This

oath was taken more than four years after that date,

so that it could be true that he did not come here until

the 22d of February, 1901, and that he could have

served on all these steamers just as he states here?

Mr. WOODWORTH.—It could be true but might

not be true.

The COURT.—I will sustain the objection to the

paper.

Mr. WOODWORTH.—The District Attorney

withdrew it.

The COURT.—He does when he finds the docu-

ment has no bearings on the case, and there is no

occasion for objecting to it.

Mr. WOODWORTH.—I offer the document, if

your Honor please.

The COURT.—I iiile it out because it does not

tend in any degree to contradict the testimony of

the witness. It might as well be ruled out now as

to argue it before the jury.

Mr. WOODWORTH.—We think it does and it

will impeach his testimony in a very important de-

gree. That is the purpose of offering the document.
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The COURT.—I do not see how it does.

Mr. WOODWORTH.—I ^^ill take an exception.

Q. Now, Mr. Werta, did you ever serve on the

steamer "Westport"? A. Yes, sir.

Q. How long did you serve on her?

A. I don't remember exactly; about four months.

Q. Did you ever serve on the steamer "Prentis'"?

A. Yes, sir.

Q. How long were you on her?

A. About eleven months.

Q. Did you ever serve on the steamer "Albion

River"? A. Yes, sir.

Q. For what period of time ?

A. Before she went ashore.

Q. Did you ever serve on the steamer '"Phoe-

nix"? A. Yes, sir.

Q. For how long a period of time?

A. About six or seven times; no, about four or

five times.

Q. How long a time altogether did you serve on

her? A. About two years.

Q. But you can recall it is about two years?

A. No, I don't say that.

Q. What do you say?

A. I don't remember exactly.

Q. Was it one year?
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Mr. McKINLEY.—It seems to me, if your Plonor

please, this is immaterial.

The COURT.—He can ask this witness how many

vessels he served on and the length of time he served,

and if he can show, although the witness has stated

in that paper he only serv^ed three years and a half,

that he sei^'ed fifteen years, he can do it.

Mr. WOODWORTH. —Q. How long did you re-

main on the "Phoenix'"?

A. I don't remember exactly.

Q. About—not exactly ; I don 't want to know the

day and month ?

A. About 17 months and a half.

Q. Do you know the steamer "Fulton"?

A. Yes, sir.

Q. How long did you serve on her?

A. I don't remember exacth\

Q. How long, about?

A. About three or four months.

Q. Do you remember the steamer "Gualala"?

A. Yes, sir.

Q. How long were you on her?

A. About a month.

Q. Tlie steamer "Rival"? A. Yes, sir.

Q. Were you on her? A. Yes, sir.

Q. All these were American vessels?
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A. Yes, sir.

Q. Plying between here and other countries'?

A. No, sir, on the coast.

Q. What other American vessels did you serve on

here? A. On schooners.

Q. For how long a time?

A. I don't remember how long a tune.

Q. About. Have you a good memory or a poor

memory?

Mr. McKINLEY.—I object to the question.

Mr. WOODWORTH.—That is obvious that he

has a poor memory.

Q. How long have you served at sea ?

A. About eleven years.

Q. What otlier American vessels did you serve

on besides these to which I have called your atten-

tion? A. I cannot remember.

Q. How^ is it you can remember these ones to

which I have called your attention and you cannot

remember others?

Mr. McKINLEY.—I object to the question as in-

competent, irrelevant, inunaterial and not proper

cross-examination.

The COURT.—I overrule the objection.

A. I do not understand the question.



76 Gustav Holmgren vs.

(Testimony of Frank Werta.)

Mr. WOODWORTH.—Why cannot you remem-

ber the others'?

The COURT.—He says he does not understand

you. It is very evident he does not. He has an

imperfect understanding of the language.

Mr. WOODWORTH.—Q. Why cannot you tell

us the names of other American vessels that you

served on and can remember these that I have called

your attention to?

A. I sensed on a couple of schooners.

Q. Is that all? A. Yes, sir.

Q. Did you serve on any other American vessels ?

A. I might have about two or three days.

Q. When you went up to the Court did the Judge

ask you how long you had been here ; do you remem-

ber that? A. No, sir.

Q. He did not ask you how long you had been

here; do you remember that? A. No, sir.

Q. You are sure about that? A. Yes, sir.

Mr. McKINLEY.—Do you understand that ques-

tion?

A. I don't understand.

Mr. WOODWORTH.—Q. The Judge did not

ask you how long you had been here?

A. Yes, sir.;
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Q. You remember that now ?

A. Yes, sir.

Q. When did you tell him.

Mr. McKINLEY.—It seems to me this is not

cross-examination. However, let it go.

Mr. WOODWORTH.—Q. What did you tell the

Judge ? Do you remember what you told the Judge ?

A. Frank Johnson told him seven years.

Q. I am not asking you what Frank Johnson told

him. What did you tell the Judge?

A. Frank Johnson said seven years.

Q. What did you tell the judge? Did you not

tell the judge anything? A. I don't think so.

Q. You did not say anything to the Judge? Do

3^ou mean that?

A. I don't remember exactly; I know Frank John-

son said seven years.

Q. Did the Judge ask you how long you had been

in the United States, in this country ; do you under-

stand that?

A. Yes, sir, he said seven years.

Q. Did you say seven years ?

A. Frank »Tohnson did.

Q. I am not asking you about Frank Johnson.

The COURT.—A good deal would depend on how

this man was naturalized. If he was naturalized as a
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minor he might be asked the question. Then they

might have asked him how old he was when he came

to the country.

Mr. WOODWORTH.—Q. Do you remember

whether the Judge asked you any questions or not ?

A. Yes, sir, he asked some questions.

Q. Did he ask you how long you had been here in

this country?

A. Yes, sir, and Frank Johnson told him seven

years.

Q. I am asking you what you told the Judge. Did

the Judge ask you how long you had been in the

United States ? Do you understand that question ?

A. Yes, sir.

Q. Did you answer that question? Do you re-

member whether you answered the question at all ?

A. I did not understand English at that time.

. Q. You did not understand English at that time ?

A. I did not understand very much.

Q. You did not understand what was going on at

that time ? A. Not much.

Q. And that was some three years ago ?

A. Yes, sir.

Q. Have you ever been arrested for perjury com-

mitted at that time ? A. No, sir.

Q. You never have been arrested?
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A. No, sir.

Q. Have you been promised by Mr. Taylor or the

officer that they would not prosecute you if you would

testify here? A. No, sir.

Q. What did they tell you?

A. They did not tell me nothing.

Q. Did they ask you to be a witness ?

A. No, sir.

Q. Never asked you to be a witness ?

A. No, sir.

Q. How did you come to this courtroom?

Mr. McKINLEY.—Did you understand the ques-

tions asked you?

A. I don't understand lots of them.

Mr. WOODWORTH.- -Q. Did you understand

my last question ?

A. About the Court—Taylor arrested me.

Q. What did he tell you about not putting you in

jail?

A. Nothing. He arrested me and asked me what

time I came to this county.

Q. I ask you this question : did any public official

promise you that they would not prosecute you if you

testified for the Goverment ?

A. I don't understand that.

Q. At any rate you are not in jail now?
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A. No, sir.

Q. And there is no charge against you? You

have not been arrested ?

A. I have been five months in jail.

Q. You are not in jail now?

A. No, sir ; I got a bond.

Q. Is there any charge pending against you ?

A. I don't know.

Q. Is it not a fact that you are a witness here for

the Government, and that you were put in jail as a

detained witness for the Government? (Addressing

the Assistant United States Attorney.) You will

concede that is true ?

Mr. McKINLBY.—I wiU concede whatever the

records of the Couii; show.

Mr. WOODWORTH.—The records show that.

Q. Did you say that the defendant came to j^our

place or came to you and took your paper?

A. Who?

Q. Mr. Holmgren? A. I did not say that.

Q. What did you say ?

A. He asked me for my papers.

Q. Did you give them to him ? A. Yes, sir.

Q. Is it not a fact that you went to him yourself

and said "You keep my papers; you take care of

them for me"?
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A. No, sir ; he asked me for my papers.

Q. I want to ask you whether you know these

gentlemen? Do you know E. Falk, a sailor on the

''Phoenix" with you? A. Yes, sir.

Q. And Adolp Backman also on the ''Phoenix"

wdth you? A. I don't remember.

Q. Do you know Gus Magnussen?

A. No, sir.

Q. Do you remember L. T. Green?

A. I don't remember him.

Q. You cannot remember the names of the men

who were on these vessels with you ?

A. No, sir.

M. M. DAVIS, called for the United States, sworn.

Mr. McKINLEY.—Q. Mr. Davis, do you reside

in San Francisco? A. Yes, sir.

Q. You are the chief deputy County Clerk in the

City and County of San Francisco ? A. Yes, sir.

Q, And as such Chief Deputy County Clerk, had

you the custody of the naturalization records of the

City and County of San Francisco in the Superior

Court? A. Yes, sir.

Q. Did you have such an official record of natu-

ralization in the City and County of San Francisco,

known as Book "A" of Naturalization?

A. Yes, sir.
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Q. What has become of that book at the present

time ? A. It was destroyed by fire.

Q. That is, the fire that destroyed the records in

the City Hall about the 18th or 19th of April, 1906,

is that right?

A. Destroyed on the 18th of April, 1906, in the

fire.

Q. That book was destroyed by fire on the 18th of

April, 1906? A. Yes, sir.

Cross-examination.

Mr. WOODWORTH.—Q. Have you looked for

that particular book since the earthquake and fire ?

A. I made a search for all books that remained in

our office after the fire and was not able to find any.

THOMAS F. O'NEILL, called for the United

States, sworn.

Mr. McKINLEY.—Q. You are the Sheriff of the

City and County of San Francisco?

A. Yes, sir.

Q. On the 31st day of May, 1906, you were a dep-

uty County Clerk in the City and County of San

Francisco, were you not ? A. Yes, sir.

Q. I show you what purports to be a certified copy

of the record of judgment of naturalization of one

Frank Werta, an alien, and ask you to state whether
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or not that is a certified copy of the act of naturali-

zation of Frank Werta made out by yourself, that is

a certificate made by yourself ?

Mr. WOODWOETH.—Before he answers let me

see that.

A. Yes, sir, that is my signature.

Mr. McKINLEY.—Q. That is a certified copy.

You took that copy from the book in which the judg-

ment appears, and that is a correct and exact coi^y of

it? A. Yes, sir.

Q. The seal of the Suj^erior Court is attached ?

A. Yes, sir.

Mr. McKINLEY.—I now offer the certified copy

of the judgment of naturalization of Frank AVerta in

Department Three on the 21st of September, 1903, in

evidence.

Mr. WOODWORTH.—I object that the proper

foundation has not been laid, and also that it is in-

competent, irrelevant and immaterial.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

(The document is marked United States Exhibit

No. 1 and is as follows :)
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United States Exhibit No. 1.

No. 288.

CERTIFIED COPY OF ACT OF NATURALIZA-
TION.

In the Superior Court of the State of California, in

and for the City and County of San Francisco.

Present: Honorable FRANK H. KERRIGAN,
Judge.

Department No. 3.

In Open Court, this 21st day of Sept. 1903.

In the Matter of the Application of FRANK
WERTA, 241/2 Perry St., An Alien, to Be-

come a Citizen of the United States of Amer-

ica.

Be it remembered, that on the 21st day of Sept.

1903, Frank Werta, an applicant to become a citizen

of the United States appeared in open court before

Honorable Frank H. Kerrigan, Judge, of the Su-

perior Court within and for the City and County of

San Francisco, State of California, accompanied by

Gustav Holmgren and Frank Johnson, his witnesses,

and thereupon the applicant and his witnesses were

duly sw^orn and each examined in open court before

the Judge thereof ; and the testimony of the applicant

and each of his witnesses, so far as applicable, was

then and there reduced to writing in the form of affi-

davits, and has not been entered of record in this pro-
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ceeding. The Court finds that the said applicant was

born in Finland. That he has resided in the United

States eontimioiisly for more than five years last past

and within the State of California during all of the

year last past. That the applicant has (1) not here-

tofore made declaration under oath of his intention

to become a citizen of the United States. The appli-

cant was born on 3d day of May, 1879, and came to

the United States in the year 1896, and has resided

within the United States ever since, and in the State

of California for more than one year last past. It

has been bona fide his intention for more than two

years to become a citizen of the United States, and

he has declared that he will support the constitution

of the United States and renounce and abjure all al-

legiance and fidelity to every foreign prince, poten-

tate, state or sovereignty whatsoever, and particu-

larly to the Czar of Russia, of which he has hereto-

fore been a subject. (4) That the applicant, during

the time of his residence in the United States, has be-

haved as a man of good moral character. That he is

attached to the principles of the Constitution of the

United States and well disposed to the good order

and happiness of the same. That when the applicant

was admitted to the United States, to wit, on or about

the 12th day of May, 1896, he was not one of any

class of aliens excluded from admission into the
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United States by the terms of "An Act to Regulate

the Immigration of Aliens into the United States,"

approved March 3, 1903. He was not then an idiot,

insane person or epileptic, nor a person who had been

insane within the five years previous to his admission,

nor was he a person who had had two or more at-

tacks of insanity at any time. He was not then a

pauper, a professional beggar, or a person likely to

become a pviblic charge. He was not then afflicted

with a loathsome or dangerous contagious disease.

It also appears that the applicant, prior to his ad-

mission had not been convicted of a felony or other

crime or misdemeanor involving moral turpitude.

He was not then a polygamist, anarchist or a person

who believed in or advocated the overthrow by force

or violence of the government of the United States,

or of all government or of all forms of law. He did

not then believe in or advocate the assassination of

public officials. It also appears the applicant has not

at any time procured or attempted to bring into the

United States any prostitute or women for the pur-

pose of prostitution.

The Court further finds that the applicant does not

disbelieve in, and is not opposed to, all organized gov-

ernment. That he is not a member of, or affiliated

with, any organization entertaining or teaching dis-

belief in, or opposition to, all organization govern-
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ment. That he does not advocate or teach the duty,

necessity or propriety of the unlawful assaulting or

killing of any officer or officers, either of specific in-

dividuals or of officers generally of the government

of the United States, or of any other organized gov-

ernment, because of his or their official character.

The said applicant, now in oj)en court, declaring

on oath that he absolutely and entirely renounce and

abjure all allegiance and fidelity to every foreign

prince, potentate, state or sovereignty whatsoever,

and particularly to the Czar of Russia, of which he

was before a subject or citizen, and having taken in

the prescribed form, his oath that he will support

the Constitution of the United States of America.

Now, therefore, it appearing that the applicant has

in all things complied with and observed the laws

regulating the naturalization of aliens, it is by the

Court adjudged, order and decreed that the said ap-

plicant be, and he is hereby, admitted and declared to

be a citizen of the United States of America.

(Signed) FRANK H. KERRIGAN,

Judge.

Office of the Clerk of the Superior Court,

City and County of San Francisco,

State of California,—ss.

I, John J. Greif , County Clerk and ex officio Clerk

of the Superior Court, in and for the City and
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County of San Francisco, State of California, said

Court being a Court of Record, having connnon law

jurisdiction and a clerk and seal, do certify that the

within is a true copy of the Act of Naturalization of

Frank Werta as the same appears on the Records of

said Court, now in my office.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court, this 31st day of

May in the year of our Lord one thousand nine hun-

dred and five, and in the year of our Independence

the one hundred and 29th.

[Seal] JOHN J. GREIF,

Clerk.

By Thos. F. O'Neil,

Deputy Clerk.

[Endorsed] : Superior Court, City and County of

San Francisco, State of California. Act of Naturali-

zation of Frank Werta.

Cross-examination.

Mr. WOODWORTH.—Q. Is this your handwrit-

ing—all of it?

A. Let me see that red ink. (After examina-

tion.) That is not.

Mr. McKINLEY.—We don't care anything about

the red ink.
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The WITNESS.—The red ink is not mine.

Mr. WOODWORTH.—Q. How about the eras-

ures, were they made by you ? A. Yes, sir.

Q. How did you come to make the copy ?

A. Some one wanted to get a certified copy of the

record.

Q. When did you make this copy?

A. On this date.

Q. On the 21st of May, 1905 ?

A. Yes, sir.

Q. For whom did you make this copy?

A. I cannot recall.

Mr. McKINLEY.—We will show that.

Mr. WOODWORTH.—Q. You know nothing of

what transpired in court on the 21st day of May.

1905?

A. No, sir ; that was taken from the book.

Q. Is that a copy of the entire proceeding as it

took place in court?

A. It is a certified copy of the record.

Q. And that is the entire record in the case?

A. Yes, sir ; I believe it is.

Q. You are not sure about it ?

A. I am pretty sure that is the act of naturaliza-

tion.
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Mr. McKINLEY.—We have no further questions

to ask, Mr. Werta.

(An adjournment is here taken until 2 P. M.)

Afternoon Session.

ALBERT HOUSTON, called for the United

States, sworn.

Mr. McKINLEY.—Q. Where do you reside ?

A. In Oakland at present.

Q. What is your business?

A. At present I am doing nothing.

Q. You were formerly a deputy county clerk of

the office of the County Clerk of the City and County

of San Francisco? A. Yes, sir.

Q. During what period did you hold that office ap-

proximately? A. From 1895 to 1906.

Q. During any of that period were you in charge

of the naturalization department in the County

Clerk's office? A. Yes, sir.

Q. During what period approximately ?

A. About the last four years. .

Q. Do you know the record of naturalization and

official document or official record of the County

Clerk 's office known as Book "A " ? A. Yes, sir.

Q. There was such a book when you were in the

office? A. Yes, sir.
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Q. I show you now a form which appears to be

pasted together on transparent paper entitled—I will

state what it purports to be. It purports to be an

affidavit of applicant—an affidavit of two witnesses

in a naturalization matter. Disregarding the written

portions of this document, and looking simply at the

printed portions and the blanks, I will ask you to

state whether or not that is the identical form of affi-

davit of applicant and witnesses which appeared and

was in used in Book "A" of official records about

which I have been asking you .

Mr. WOODWORTH.—Before the witness ans-

wers the question I should like to examine the paper.

Mr. McKINLEY.—I am not calling attention to

the written portions or the red ink lines, and I call

attention to both sides of the docmnent.

Mr. WOODWORTH.—I should like to ask the

witness a few questions. I want to know if he pasted

this together himself.

The COURT.—He is not asked any such question

as that. He is asked whether that is the fonn.

Mr. McKINLEY.—Q. I want to know whether

that is the fonn in use in Book "A," which has al-

ready been proven to be destroyed.

Mr. WOODWORTH.—I object to the question
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as irrelevant, and it is not the best evidence to be ob-

tained.

The COURT.—Let me see it.

Mr. WOODWORTH.-It is also incompetent

irrelevant and immaterial.

The COURT.—(After examination.) I do not

see the materiality of it.

Mr. McKINLEY.—We expect to show that this

defendant, Gustav Holmgren, signed and swore to an

affidavit identical in form with the affidavit which is

here. We expect to supplement this testimony of

course by showing how those blanks were filled in.

In other words, what was upon that record. We
want to establish this as the record that appears in

Book ''A." It is in testimony that Book '^A" has

been destroyed. We expect to show that the record

of naturalization of Frank Werta was in Book "A,"
and that this is the form of affidavit and judgments

which appeared in that Book "A." We then pro-

pose to show exactly what that affidavit of Gustav

Holmgren contained. We have shown the destruc-

tion of the record. It seems to me this is the only

way to do it.

Mr. WOODWORTH.— You cannot show it by an

affidavit in some other case.
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The COURT.—I will sustain the objection to the

introduction of this paper.

Mr. McKINLEY.—I have not offered it yet. I

probably will wish to do so afterwards.

The COURT.—It is not necessary to go any fur-

ther with it because I do not see the particular rele-

vancy of this paper as a paper. You will have no

difficulty in proving by witnesses who know what

must have been testified to there. Maybe some of

them may remember. In any event the Judge who

presided in that Court, I suppose, knows the general

form in which it was done. I have no doubt whatever

that a witness appearing in a naturalization proceed-

ing in any court must have testified to facts showing

that the apx3licant was entitled to be admitted as a

citizen before the Court would make the order of

naturalization.

Mr. McKINLEY.—I propose to show that that was

the identical form.

The COURT.—I do not think it makes any differ-

ence what the form. The question here is, was there

such a naturalization proceeding as this that you set

up in this indictment. In that proceeding was this

defendant a witness, and did he testify in that pro-
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ceeding to the matters which you allege in the indict-

ment, was his testimony false.

Mr. McKINLEY.—I propose to show that his testi-

mony was reduced to writing and was in this fonn.

The COURT.—You can prove it by somebody who

knows it.

Mr. McKINLEY.—I can supplement this proof by

testimony as to exactly what was in the affidavit of

Mr. Holmgren. I expect to do that.

The COURT.—Just put your witness on the stand.

Mr. ISIcKINLEY.—Does your Honor decline to

allow the question as to this 1

The COURT.—My impression is that that parti-

cular is not material in this case.

Mr. McKINLEY.—I will ask the question in this

way—

The COURT.—I do not propose to let that paper

go in evidence and it is not necessary to ask an}-

questions about it.

Mr. McKINLEY.—Does your Honor decline to

permit me to ask the witness this question: if he

knows the form of affidavit contained in Book ''A."
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Mr. TTOODWORTH.—He has already testified to

that.

The COURT.—What difference does it make if he

does or not?

Mr. McKINLEY.—I propose to ask him to give it

to us. I do not care whether this paper goes in so

long as the record shows what was in that affidavit.

The COURT.—I do not think that is the way to

prove it. There are certain presimiptions that are as

strong as proof can be. There is a presumption that

if a person appears as a witness, and upon his testi-

mony the Court finds a certain fact, that is a strong

presumption in the absence of any evidence to rebut

it that the testimony of the witness justified the find-

ing of the Court. When you get that you have got

enough.

]\Ir. McKINLEY.—The testimony is sho\\Ti in this

case by two' witnesses. This is the only witness who

is now on trial. I wish to show word for word just

what he testified to.

The COURT.—Put your witnesses on the stand

who know the facts.

F. A. DURYEA, called for the United States,

sworn.
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Mr. McKINLEY.—Q. You are an attorney at law

connected with the United States Attorney's office!

Mr. WOODWORTH.—May I ask the object of

this?

The COURT.—It is not necessary for you to know

what the object is. If any question is asked that is

in your judgment not proper you can object to it.

Mr. McKINLEY.—Q. Have you ever had occa-

sion to examine Book "A," page 288, of the Acts of

Naturalization of the Superior Court in the City and

County of San Francisco, State of California, namely

the record of one Frank Werta %

A. I have.

Q. Have you examined that affidavit thoroughly?

I refer particularly to the affidavit of the defendant

Gustav Holmgren, in this caso . A. I have.

Q. And you are familiar with the contents of that

affidavit from such examination? A. Yes, sir.

Q. Have you made or caused to be made a correct

statement of the contents of the affidavit as it ap-

peared in Book "A"? A. Yes, sir.

Q. Is that it there (pointing) ?

A. Yes, sir, I have a correct transcript of it here

showing the affidavit as it appeared in Book "A,"

page 288.
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Mr. McKINLEY.—I offer this form in evidence

just as it is.

Mr. WOODWORTH.—I object to it as incompet-

ent and irrelevant and the proper foundation is not

laid. It is a most remarkable proceeding.

The COUET.—There is no question in the world

but what a witness who has seen that record may testi-

fy to the contents of it. If he has any memory that

will enable him to do it. If this witness has made a

copy of it he may testify that it is a copy, and it goes

to the jury for what it is worth. There is no doubt

about that.

Mr. WOODWORTH.—I will take an exception.

The COURT.—Let me see what that paper is. (To

the witness.) You say this is a copy of the affidavit

as it appeared in the book %

A. I will explain to the Court how that was made.

As the court knows I was in the former trial of this

case, and had occasion to examine that affidavit par-

ticularly and to read it over several times. Of course,

I cannot remember every word that was in that par-

ticular affidavit, but taking the form of the affidavit

used in Book "A," the printed form, I filled in the

evidence given by the witness Holmgren in that af-

fidavit from my memory, which I remember par-
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ticularly and sjoecifically. There is not any question

about my memory in that respect.

Mr. WOODWORTH.—Q. When did you make

this copy?

A. I had it made this morning. I had it struck

off on the typewriter this morning.

Q. You did not copy it from the official record?

A. Not from the original record, no.

Q. But from other records ?

A. The printed form of the affidavit, which I know

to be the form that was used in Book ^'A."

Q. You filled in these dates from your own per-

sonal memory? A. Yes, sir.

Mr. WOODWORTH.—I object to that paper, if

your Honor please.

The COURT.—The objection is overruled; it will

go in evidence.

Mr. WOODWORTH.—I will take an exception.

(The paper is marked United States Exhibit 2 and

is as follows
:

)

United States Exhibit No. 2.

AFFIDAVIT OF WITNESS.

State of California,

City and County of San Francisco,—ss.
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I, Gustav Holmgren, being j&rst duly sworn, do de-

pose and say I am a citizen of the United States, and

my place of residence is 158 Perry St. I have re-

sided in the State of California 14 years. I am well

acquainted with 2414 Perry St., an applicant to be

made a citizen of the United States, and have known

him 7 years. I know the said applicant has re-

sided within the United States continuously for the

7 years last past ; that his place of residence has been

at San Francisco. I know the said applicant has re-

sided within the State of California during all of

the year last past. (5) I know the applicant came

to the United States about the year 1896, and that

he has resided within the United States ever since.

The applicant was a minor under the age of eigh-

teen 3'ears when he came to the United States. I

know him well and believe it has been bona fide his

intention, for more than two years, to become a citi-

zen of the United States. (6) I further depose

and say that during all my acquaintance with the

applicant he has behaved as a man of good moral

character, and I believe he is attached to the prin-

ciples of the constitution of the United States, and

well disi)osed to the good order and happiness of

the same.

At the time I first became acquainted with the

applicant he was not one of an}' class of aliens ex-
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eluded from admission into the United States by

the terms of "An Act to Regulate the Immigration

of Aliens into the United States," approved March

3, 1903. That is to say, he was not then an idiot,

insane person or epileptic, nor was he a person who

had been insane within the five years previous to

his admission, nor was he a person who had had

two or more attacks of insanity at any time. The

applicant was not then a pauper, a professional beg-

gar or a person to become a public charge. He was

not then a person afflicted with a loathsome or with

a dangerous contagious disease. He was not then a

polygamist, anarchist, or a person who believed in, or

advocated the overthrow by force or violence of the

Goverimient of the United States, or of all govern-

ment, or of all forms of law. He did not believe in

or advocate the assassination of public officials.

I further depose and say, from my Imowledge of

the applicant and his history, that I fully believe

his physical, mental or moral character and condi-

tion was the same at the time I first became ac-

quainted with him as it was when he secured ad-

mission to the United States. I further depose and

say that I firmly believe, and have no knowledge

or information to the contrary, that the applicant,

before his admission to the United States, had never

been convicted of a felonv or other crime or misde-
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meanor involving moral turpitude. I firmly believe

and have no knowledge or infomiation to the con-

trary, that applicant has not, at any time, procured
or attempted to bring into the United States any
prostitute or women for the purpose of prostitution,

nor was he one deported as being imder offer, solici-

tation, promises or agreements to perfomi labor or
sei-rices contrary to the provisions of law.

I futher depose and say that I know the behavior
and sentiments of the applicant, and declare he is

not one who disbelieves in, or is opposed to, all or-

ganized goverimient. I know his associates and
firmly believe he is not a member of, and is not af-

filiated with, any organziation entertaining or teach-

ing disbelief in or opposition to all organized gov-

ernment. The applicant does not advocate or teach
the duty, necessity or propriety, of the unlawful as-

saulting or killing of any officer or officers, either of

specific individuals or of officers generally of tlie

government of the United States, or of any other

organized government because of his or their official

character.

I fully believe and have no knowledge or informa-

tion to the contrary, that the applicant will, if natur-

alized, make a worthy, peaceable and loyal citizen of

the United States of America.

G. HOLMGREN.
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Subscribed and sworn to before me this 21st day

of Sept., 1903.

ALBERT B. MAHONY,
Clerk.

By Thos. J. Quinn,

Deputy Clerk.

THOMAS J. QUINN, called for the United

States, sworn.

Mr. McKINLEY.—Q. Where do you reside ?

A. 3039 Twenty-second street.

Q. In the city and county of San Francisco?

A. Yes, sir.

Q. On the 21st day of September, 1903, what, if

anything, was your official position?

A. Clerk of department three of the Superior

Court.

Q. You were a deputy county clerk of the city

and county of San Francisco, State of California,

were you ? A. Yes, sir.

Q. And the courtroom clerk of department No. 3?

A. Yes, sir.

Q. Who was the Judge of that department at that

time? A. Judge Frank H. Kerrigan.

Q. The courtroom of that court was in the City

Hall in this city? A. Yes, sir.

Q. Now, Mr. Quinn, I will ask if you had occasion

to examine the record of naturalization of one Frank



United States of America. 103

(Testimony of Thomas J. Quirm.)

Werta, contained in Book ''A" of Acts of Xaturali-

zation, at page 288 ? Have you seen that record f

A. Yes, sir.

Q. State whether or not that record bore your

signature as the deputy' county clerk who swore the

witnesses in that proceeding?

A. Yes, sir, it had my signature.

Q. Having seen your signature uj)on that record,

would you say or will you say whether or not you

swore the witnesses in that proceeding?

A. I have got no independent recollection of it.

It is my usual custom.

Q. I do not expect a man to have an individual

recollection about every individual case, but your

signature appeared ux^on that record?

A. Yes, sir.

Q. And the seal of the Superior Cotirt?

A. Yes, sir.

Q. In other words, that record purported to say

did it not that the testimony therein contained was

subscribed and sworn to before you as deputy county

clerk in your official capacity? A. Yes. sir.

Q. So that any witness who appeared in that pro-

ceeding, Gustave Holmgren, Frank Johnson, or any

other person, was sworn by you?

A. It has been mv custom.
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Cross-examination.

Mr. WOODWOETH.—Q. You are simply testi-

fying as to what your custom is. This occuri-ed a

long time ago. Are you able to testify to-day in

this courtroom, before this jury, that on that par-

ticular date, you personally administered an oath to

Mr. Holmgren?

A. No, sir, I could not say that.

Q. You cannot say that? A. No, sir.

The COURT.—Q. If you certified that you did

administer that oath you know that you did do it,

or else that you made a false record, don't you?

A. I know if they signed it, they were sworn.

Q. That is the question put to you. The district

attorney says, the record shows that you adminis-

tered that oath and certified that you did. Assuming

that to be so, are } ou able to say whether you did ad-

minister the oath? Have you any doubt about it?

A. No, sir, I have not any doubt about it.

Mr. WOODWOETH.—Q. But you are not able

to say that you did administer the oath, at the pres-

ent time, to Mr. Werta?

A. I say that it was my custom.

Q. But you cannot swear to the jury that you per-

sonally administered an oath to tliis defendant on

that particular day, can you?
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A. No, sir, my best recollection is that I did,

though.

Q. You cannot swear positively that you did'?

The COURT.—Q. Can you state positively that

you did not make a false record on that day ? Are

you positive of that?

A. I am positive of that, or any other day.

Mr. WOODWORTH.—Q. Where did you swear

these people, in the courtroom?

A. In the courtroom.

Q. How many of these cases did you have a day

sometimes ?

Mr. McKINLEY.—I do not see that that is ma-

terial. I

—

Mr. WOODWORTH.—It is for the purpose of

testing the memory of the witness.

The COURT.—I do not see that it is material.

Mr. WOODWORTH.—I desire to show that there

were a great many cases, and that the blanks were

filled out and signed before.

The COURT.—If you want to show by the wit-

ness that he was in the habit of making false records

you can do it.

Mr. WOODWORTH.—That is not the intention.
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The COURT.—I undertake to say that any pub-

lic officer who signs a record and certifies to a fact

before the act has taken place, that that is a false

record. He cannot make up a record in anticipa-

tion of something that is to be done.

Mr. WOODWORTH.—It is very frequently done

in order to save time.

Q. How many cases did you have a day some-

times? A. Seven or eight.

Q. Sometimes a great many more?

A. Yes, sir.

Q. Would you make out the blank as each one

of these persons were admitted to become a citizen,

or bunch all of them together?

]Mr. McKINLEY.—I do not see that that is ma-

terial.

The COURT.—I think you have proceeded far

enough, Mr. Woodworth.

Mr. WOODWORTH.—Q. How long were you

deputy county clerk?

A. Half of 1902, all of 1903, and a portion of

1904.

Q. Has it ever hapened that you made mistakes

in entries, on dockets, or in the minutes?

Mr. ^McKINNEY.—I object to that as immaterial.
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The COURT.—I sustain the objection.

Mr. WOODWORTH.—I will take an exception.

Q. Has it ever happened that you signed these

blanks when afterwards they were canceled by the

Court, or for some reason not used ?

Mr. McKINLEY.—I object to the question as im-

material.

The COURT.—I sustain the objection.

Mr. WOOODWORTH.—I will take an exception.

Q. Has it eyer happened that you signed a num-

ber of these blanks before using them, when you had

a number of these cases'?

Mr. McKINLEY.—I object to the question as im-

material.

The COURT.—I sustain the objection.

Mr. WOODWORTH.—I will take an exception.

Q. As I understand it, you cannot swear now that

you eyer administered this oath. You cannot recall

as it is three years ago ?

A. I cannot distinctly recall it, but my best recol-

lection, I did.

Q. You simply say, you must haye, because of the

fact that your name is on that document ?

A. Yes, sir.
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JOHN JOKI, caUed for the United States, sworn.

Mr. McKINLEY.—Q. Where do you live?

A. 6 Howard.

Q. In San Francisco? A. Yes, sir.

Q. Where were 5^011 born? A. In Finland.

Q. When? A. 1878.

Q. When did you come first to the United States ?

A. 1901.

Q. On what ship?

A. The ship "Harbinger."

Q. The Russian ship '

' Harbinger '

' was it ?

A. Yes, sir.

Q. About what time in 1901 was that ?

A. I don't remember the month or the date either.

Q. Can you remember any particular thing that

happened about that time so that you can fix it ?

A. No, sir.

Q. Do you know Frank Werta who was on the

witness-stand this morning ?

A. Yes, sir, he was in the same ship.

Q. Frank Werta was on the same ship?

A. Yes, sir,

Q. In other words, he came with you to San Fran-

cisco on the Russian ship "Harbinger" in 1901, is

that right? A. Yes, sir.

Q. Where did you join tliat ship ?

A. South Shields, England.
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Q. Was Werta on that ship when you went on

board ?

A. Yes, sir, he was there before me.

Q. You went from South Shield, England, on the

voyage of that ship to various ports and came to San

Francisco? A. Yes, sir.

Q. And Frank Werta came to San Francisco with

you? A. Yes, sir.

Q. How long were you on that ship with him alto-

gether, about approximately?

A. Eighteen months.

Q. Did you leave that ship ?

A. Yes, sir, I left the ship at San Francisco.

Q. Did Werta leave that ship at San Francisco,

too? A. Yes, sir.

Q. Where did you go when you left tlie ship, you

and Mr. Werta? A. To No. 6 Howard Street.

Q. Was Werta there at the same time?

A. He was there before me.

Q. Werta left the ship before you did ?

A. Yes, sir.

Q. When you left the ship you saw him at No. 6

Howard Street?

A. Yes, sir, he was there before me.

Q. And you have known him ever since that time ?

A. Yes, sir.
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Cross-examination.

Mr. WOODWORTH.—Q. How long have you

known Mr. Werta?

A. I know him about six or seven years.

Q. Do you know whether or not he came to the

United States before he arrived at San Francisco

with you? A. I don't know.

Q. You do not know anything about his move-

ments prior to his arriving in San Francisco?

A. No, sir, I never saw him before I shipped on

that vessel.

Q. Do you know what American vessel he plied

on?

A. No, sir, I don't laiow anything about that.

Q. You simply happened to be on a certain vessel

with him, and arrived in San Francisco with him ?

A. Yes, sir, that is all.

Q. You have had some conversation with Mr.

Werta since this case?

A. No, sir, I meet him here.

Q. Were you not in jail and kept there by the

Government ?

Mr. McKINLEY.—I object to that. We detained

the witness.

The COURT.—Proceed, Mr. Woodworth.
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Mr. WOODWORTH.—Q. Were you not kept in

jail for a long time as a Avitness to testify in this

case? A. Yes, sir.

Q. Did the officers offer you any benefit to tes-

tify? A. Xo, sir.

Q. Did Mr. Werta tell you in this city within the

last two weeks that he had been promised his license

back in case he testified in this case ?

Mr. McKIXLEY.—I object to that as improper

cross-examination.

The COURT.—The objection will be sustained.

Mr. WOODWORTH.—Cannot I show—

The COrRT.—You need not carry that any fur-

ther upon cross-examination.

Mr. WOODWORTH.—I will make him my own

witness for that pui^^ose. Read that question to

liim, Mr. Reporter.

The COURT.—You have not got to your case yet.

You cannot cross-examine this witness any further

upon that point.

Mr. WOODWORTH.—I will have to recall him

at the proper time. I thought I might ask hini the

question now.
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F. O. JOHANSON, called for the United States,

sworn.

Mr. McKINLEY.—Q. You live at No. 6 Howard

Street, in this city ? A. Yes, sir.

Q. And are the proprietor of that place, which

is a hotel, is it not ? A. Yes, sir.

Q. How long have you been the proprietor of

that house ? A. About sixteen years or so.

Q. Do you keep a register of the people who go

to that hotel? A. Yes, sir.

Q. Is that the book that you have there ? (Point-

ing.) A. Yes, sir.

Q. Is there an account in this book, or any rec-

ord in this book, showing the presence in that house

of John Joki ? A. Yes, sir.

Q. And of Frank Werta ? A. Yes, sir.

Q. Do you remember yourself when they were

in there, or about ?

A. Yes, sir, I remember that they were.

O. About when was it? A. In 1901.

Q. "Will you show me the record of their presence

there? Is that the John Joki record (pointing)?

A. Yes, sir.

Q. In whose handwriting is that ?

A. John Christiansen.

Q. He was your bookkeeper at that time ?

A. Yes, sir.



United States of America. 113

(Testimonv of F. 0. Johanson.)

Mr. WOODWORTH.—I object to the question

and ask that the testimony of the witness be stricken

out on the ground that it was not made by him.

The COURT.—I overrule the objection.

Mr. WOODWORTH.—I will take an exception.

Mr. McKINLEY.—Q. The John Joki entry ap-

pears at page 492. Is page 493 the record as to

Frank Werta ? A. Yes, sir.

Q. Read that.

The COURT.
—

"V\Tiere is the witness who made

this record ?

Mr. McKINLEY.—I will put him on next.

The COURT.—Then you have got through with

this witness.

Mr ^IcKINLEY.—I guess we have.

Mr. WOODWORTH.—Xo questions. I will ad-

mit that these gentlemen made an entry that Mr.

Joki and Mr. Werta arrived at that place at that

time, to save time.

Mr. McKIXLEY.—It is admitted that Frank

Werta and John Joki, who have both testified here,

went in the place of F. O. Johanson at 6 Howard

Street, Frank Werta on the 9th day of March, 1901,

and John Joki on the 12th of March, 1901.
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Mr. WOODWORTH.—Yes.

Mr. McKINLEY.—They both came to that place

at that time.

Mr. WOODWORTH.—Yes, that is admitted.

ALBERT KOLEHAMIER, called for the

United States, sworn.

Mr. McKINLEY.—Q. You are a seaman, are

yon? A. Yes, sir.

Q. Do you know Frank Werta ?

A. Yes, sir, Frank Wertenan.

Q. Sitting down at the end seat at that table

(pointing) is that the man you know?

A. Frank Wertenan.

Q. Known in this country as Frank Werta ?

A. I don 't know.

Q. Is that the man (addressing the witness

Werta). Stand up, Mr. Werta. A. Yes, sir.

Q. You know him? A. Yes, sir.

Q. I will ask you if 3'Ou saw him on the Russian

ship "Harbinger" at the port of San Francisco

somewhere around the 22d of February, 1901 ?

A. Not exactly that day.

Q. Somewhere about that time?

A. Yes, sir.

Q. When did .you see him ?

A. About a week or two after.
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Q. He was on the Russian ship ''Harbinger"

when you saw him ? A. Yes, sir.

Q. That was the time that the Russian ship

"Harbinger" came to the port of San Francisco,

that is right? A. Yes, sir.

Q. Now, did you afterwards see him at the place

of Mr. F. O. Johansen at No. 6 Howard Street %

A. Yes, sir.

Q. You lived there yourself did you not at that

time ? A. Yes, sir.

Q. Do you know the defendant here, Gustave

Holmgren, the man sitting over here (pointing) %

A. Yes, sir.

Q. I will ask you whether or not during the year

1901 you introduced Gustave Holmgren, the defend-

ant, to Frank Werta, or to Franz Wertenan, as you

call him % A. Yes, sir.

Q. You introduced these two men and made them

acquainted? A. Yes, sir.

Q. Can you fix the date when that was ?

A. No, sir, I cannot remember the date. It was

after about three or four months.

Q. By that do you mean three or four months

after Werta came to San Francisco on the Russian

ship "Harbinger"? A. Yes, sir.

Q. And at that time—three or four months af-

ter that time, you introduced this defendant to Frank
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Werta or Franz Wertenan, this man here in the

courtroom? A. Yes, sir.

Q. That was in the City and County of San

Francisco, here in this cit}^ ? A. Yes, sir.

Q. What business was the defendant in at this

time %

A. He was a delegate for the Sailors ' Union.

Q. What else did he do ? A. Nothing else.

Q. Did he not have some business %

A. Not at that time.

Q. Did he not run a cigar business or saloon busi-

ness ? A. No, sir.

Q. That was afterwards? A. Afterwards.

Cross-examination.

Mr. WOODWORTH.—Q. Do you know whether

or not the defendant knew Mr. Werta before you

me them? Will you swear that the defendant did

not know Mr. Werta before you met them togetlier ?

Mr. McKINLEY.—I think that calls for the opin-

ion of the witness.

A. That I don't know.

Mr. WOODWORTH.—Q. You were not in Mo-

bile in 1887? A. No, sir.

Q. So you do not know whether the defendant

met Mr. Werta then ?

A. No, that I don 't know.
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Q. How long had you known the defendant?

A. Somewhere about eight or nine years.

Q. Herein the city"? A. Yes, sir.

Q. Do you know upon what vessels Werta had

traveled "?

Mr. McKINLEY.—Objected to as not proper

cross-examination.

The COURT.—I sustain the objection.

Mr. WOODWORTH.—Q. How long have you

been in jail here as a witness.

Mr. McKINLEY.—I object to the question as im-

material, irrelevant and incompetent.

A. I have been arrested since the 16th of April.

Mr. WOODWORTH.-^Q. Since the 16th of

April you have been in jail waiting to be a witness

in the case f A. Yes, sir.

Q. Kept there l)y the Government?

A. Yes, sir.

Redirect Examination.

Mr. McKINLEY.—Q. And while kept there by

the Government you have been paid the regular wit-

ness fees.

The COURT.—That does not make any difference.

You must rely upon the intelligence of the jury.
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The statute permits a thing of that sort. Where a

witness is unable to give bail for his appearance it

permits him to be put in jail in order that he may

give his testimony. It is no reflection on a witness

or on the Government.

Mr. McKINLEY.—That is what I want the jury

to understand.

The COURT.—You must assume that the jury has

intelligence enough to understand that.

Mr. McKINLEY.—Q. In answer to Mr. Wood-

worth you said, and say it now, you knew Mr.

Holmgren eight or nine years in San Francisco.

That is right, is it ? A. Yes, sir.

Q. And he was here all the time so far as you

know, during eight or nine years ? A. Yes, sir.

Further Cross-examination.

Mr. WOODWORTH.—Q. Did you mean to say

you saw him every day a month in the city ?

A. No, sir, I do not say that.

Q. Sometimes for six or seven months, or four

or five months, you did not see him ?

A. Not so long.

Q. What was the longest period ?

A. About three or four months.
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Mr. McKINLEY.—That is the case for the Gov-

ernment.

Mr. WOODWORTH.—I ask for an instruction,

if your Honor please, to acquit the defendant upon

the ground that the corpus de licti has not been

proven, and that the proofs are not sufficient to

justify your Honor in sending the case to the jury.

The COURT.—The motion is denied.

Mr. WOODWORTH.—I will take an exception.

JOHN B. MARTIN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. What official position,

if any, do you occupy ?

A. Police officer, with the rank of captain, in the

San Franciscon police department.

Q. How long have you held that position ?

A. About four years.

Q. How long have you been connected with the

police department? A. Twenty-one 3^ears.

Q. Are you acquainted with Mr. Hohngren the

defendant? A. By sight.

Q. How long have you known hun?

A. I only saw him a couple of times.

Q. You know of him, do you not?

A. Yes, sir.
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Q. Do you know his character in the community

in which he lives for honesty, integrity and veracity?

Mr. McKINLEY.—I object to the question. The

proper foundation has not been laid, and the witness

is not shown to be qualified to answer the question.

The COURT.—I overrule the objection.

A. From a police standpoint, yes.

Mr. WOODWORTH.—Q. Is it good or bad?

A. Good.

Cross-examination.

Mr. McKINLEY.—Q. In other words, he has

never been arrested by you or any one to your knowl-

edge, that is what you mean %

A. Not exactly that.

Q. All you know about him is what you have

heard people say, and that from a police standpoint

his character, is good?

A. From my investigations.

JAMES McGOWAN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. What official position

do you occupy?

A. I am a police officer detailed on detective duty

on the water front.
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Q. How long have you been connected with the

department ?

A. Between twelve and thirteen years.

Q. And down at the waterfront?

A. Ten years.

Q. Are you acquainted with the defendant here"?

A. Very well.

Q. How long have you known him?

A. About eight years.

Q. From your personal acquaintance with him,

and your knowledge derived from other sources,

can .you state what this character is in this commun-

ity for truth, honesty and integrity?

A. Excellent.

Cross-examination.

Mr. McKINLEY.—Q. What is his business?

A. When I first knew him he was a walking dele-

gate for the Sailors' Union.

Q. What is his business now, and what has it

been recently, within the last year or two?

A. He was in the saloon business on Howard

Street.

Q. You knew him as a waterfront saloon-keeper

and a delegate for the Sailors' Union?

A. Yes, sir, and a very useful man to the polic^e

department.



122 Gustav Holmgren vs.

(Testimony of James McGowan.)

Q. From the fact that he was useful to the police

department you conclude that his reputation is

good. In other words, he stands well with the police

because he has been useful to them?

A. I have heard his reputation discussed quite

frequently.

Q. He has been useful in the matter of giving

information to the police department w^hen they de-

sired it?

A. Very useful information on two or three occa-

sions.

Redirect Examination.

Mr. WOODWORTH.—Q. In maintaining the

laws and helping you gentlemen out.

The COURT.—I think the sooner you get through

with the witness the better. You are taking up

time unnecessarily. Nothing is ever gained in cross-

examining a witness who testified as to character.

JAMES McGRATH, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. How long have you

been connected with the police dei^artment?

A. Twenty-one years.

Q. How long have you known the defendant?

A. Five or six years.
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Q. Do you know him i^ersonally*?

A. Yes, sir.

Q. From what you know of him personally and

derived from other sources, do you know what his

character is in the eonnnunity in which he lives for

truth, honesty and integrity?

A. Always goods.

Mr. McKINLEY.—No questions.

A. FERUSETH, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you reside?

A. I don't remember the number; it is on the

corner of Main and Bryant.

Q. What is your business. What position do

you occupy?

A. Secretary of the Sailors' Union.

Q. As such have you had occasion to become ac-

quainted with the defendant? A. Yes, sir.

Q. How long have you known him?

A. I have known him personally since sometime

in 1898; I don't remember what time in 1898 I first

learned to know him personally.

Q. Have you seen a great deal of him since then?

A. I saw some of him for the next year and a

half, and then from 1900 until 1902, he was patrol-

man.

Q. Under you? A. Yes, sir.
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Q. Now, do you know his character, from what

you know of him personally and observed of him as

a patrolman. Do you know his character in the

community for truth, integrity and veracity?

A. His reputation on the front has been that of

a man who is truthful and honest.

Mr. McKINLEY.—No questions.

ADOLPH BACKMAN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. Where do you live?

A. At No. 6 Howard Street.

What is your business?

I am a seaman.

How long have you been such?

For the last twelve years.

Do you know Frank Werta?

Yes, sir, I know him.

The gentleman in this courtroom?

Yes, sir.

Have you been on vessels with him?

No, sir, I have not.

How long have you known him?

A little over four years.

Where?

He was stopping in the same house witli me

at 6 Howard Street.
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Q. Here in the City and County of San Fran-

cisco? A. Yes, sir.

Q. Hare you seen a good deal of hiin since you

first met him? A. Yes, sir.

Q. Do 3'ou know his reputation for tnith and

veracity in this conununity ?

A. Yes, sir, I do.

Q. Is it good or bad ?

A. As far as I know it is bad.

Q. Would you believe him under oath?

A. Xo, sir, I would not.

Cross-examination.

]Mr. McKINLEY.—Q. Have you ever had any

trouble with Frank Werta?

A. Xo, sir.

Q. You do not like hun very well?

A. The same as any other man.

Q. Do you mean to say that he is a particular

friend of yours; that you like him very much?

A. No, sir, he is not.

Q. What trouble did you ever have with him?

Tell us about it.

A. I did not have any trouble exactly.

Q. You did not have any trouble at all?

A. Not exactly.
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Q. Who asked you to come here and testify

against Frank Werta's reputation?

A. I met Gus Holmgren a couple of days ago and

he asked me what I knew about Frank Werta, and

I told him the same as I have been telling you.

Q. You told him Frank Werta was no good, and

he asked you to come up and testify is that right ?

A. Yes, sir.

Q. Who else asked you to come up here?

A. No one else.

Q. You say that you never had any trouble your-

self with Werta? A. No, sir.

Q. Did Werta have any trouble with friends of

yours ?

A. Yes, sir, lots of my shipmates have had

trouble with him.

Q. So he had trouble with persons who are

friendly to you and j^ou do not like him?

Mr. WOODWORTH.—That is not what he testi-

fied to, that is not fair.

The COURT.—I hope, Mr. Woodworth, you will

let Mr. McKinley conduct this examination. You

have been about courts long enough to know that

that is the orderly way of doing things.

Mr. WOODWORTH.—I desire to enter in the rec-

ord that I object to the conduct of the District At-

torney in interrogating this witness.
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Mr. WOODWOETH.—Q. What is your busi-

ness?

A. Seafaring man.

Q. How long have you followed the sea?

A. Fifteen years.

Q. Do you know Frank Werta? Have you ever

been on vessels with him? A. Yes, sir.

Q. What particular vessel? Can you recall now?

A. On the "Phoenix."

Q. How long have you known him on the

'

' Phoenix '

' and other vessels in the cit.y here ?

A. Four or five years.

Q. Do you know his reputation in the city here,

in the community in which he resides for truth and

honesty? A. Yes, sir.

Q. What is it, good or bad? A. Bad.

Q. Would you believe him on the stand under

oath? A. No, sir, I would not.

Cross-examination.

Mr. MciaNLEY.—Q. You do not like ^Ir. Werta

very well, do you?

A. Yes, sir.

Q. You like him, j^ou say. Is he a good friend

of yours?

A. No, sir, not a particular friend.

Q. You do not like him?
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A. Yes, I have nothing against him.

Q. Ever had any trouble with him?

A. No, sir.

Q. Did any of your friends have trouble with

him? A. Nothing that I know of.

Q. How do you know his reputation is bad?

A. Because I have been together with him.

Q. Then he must have done something. What

did he ever do to you?

A. Nothing to me.

Q. Did he ever do anything to anybody else, to

any friend of yours? No, sir.

Q. Who did you hear say that his reputation was

bad, that he was no good?

A. I know that from lots of people.

Q. Who asked you to come up here and give your

testimony, and swear that this man's reputation was

bad? A. Mr. Woodworth.

Q. Did you see Mr. Holmgren, the defendant?

A. I see him, yes.

Q. Did he ask you to come up here?

A. No, sir.

Mr. WOODWOKTH.—I shall have to ask for a

postponement, if your Honor please, until to-morrow

morning. I will be ready to-morrow morning at 10

o'clock. I regret very much to ask the indulgence

of the Court, but it is really my mistake. I should
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have had all my witnesses here. Under the circum-

stances and to protect the rights of the defendant,

I shall have to ask a postponement.

The COURT.—If you had subpoenaed them I

would have had an attachment issued. If you say it

is your fault I cannot issue it.

Mr. WOODWORTH.—I will take the blame. I

did not think the District Attorney would get

through Avith the case this afternoon.

The COURT.—Send out and get your witnesses.

Otherwise .you will have to close the case.

Mr. WOODWORTH.—It is a great hardship to

make the defendant suffer for my innocent error.

I will consume but a very short time in the morning

if your Honor will let this case go over.

The COURT.—Call your witnesses.

Mr. WOODWORTH.—They are not here.

The COURT.—Then close the case.

Mr. WOODWORTH.—I decline to. I shall have

to take an exception. I ask your Honor to grant

me a continuance until to-morrow morning. The

testimony I desire to present is of the utmost im-

portance to the liberty of the defendant.

The COURT.—What is it.
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Mr. WOODWORTH.—It is evidence of the same

character that I have already put in, and other evi-

dence showing the good character of this defend-

ant. Judge Lawson, the Justice of the Peace will

be here; he is engaged in doing Coroner's duty.

The COURT.—Do you propose to introduce any

evidence in regard to the character of the defendant,

Mr. McKinley?

Mr. McKINLEY.—We have no evidence on hand.

The COURT.—If you do not then we will let the

case stand.

Mr. McKINLEY.—Not as at present advised.

Mr. WOODWORTH.—The other witnesses will

be in the same direction.

The COURT.—Give their names. Probably the

District Attorney will admit if they were here the}'

would so testify.

Mr. WOODWORTH.—Very well. One is Charles

Harrison, Donald Bruce, Grus Magnusson, L. T.

Green, Harry Olsen, Peter Johnson, Albert Fir. All

will testify to the same effect.

Mr. McKINLEY.—I do not care to make any ad-

missions. I have answered that we have no testi-

mony on the character branch of the case. That is

as much as I can say.
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The COURT.—That being so, you can close the

case, Mr. Woodworth.

Mr. WOODWORTH.—I except to the ruling of

the Court compelling me to close the case at this

time.

The COURT.—I do not compel you to close the

case. If the District Attorney does not propose

to controvert the evidence you have introduced, it

is not necessary to take up time with those wit-

nesses.

Mr. WOODWORTH.—Do you admit, Mr. McKin-

ley, that those witnesses will testify to the same

effect?

Mr. McKINLEY.—I have no witnesses upon that

branch of the case. That is the only proposition.

Mr. WOODWORTH.—If the District Attorney

will not admit that, we are entitled to go before the

jury, if your Honor please, and show that the chief

witness is a man who cannot be believed. That is

a material right of the defendant. If your Honor

will only adjourn the case until to-morrow morning

we can get the people here. I understand that one

of my witnesses has just come in.

The COURT.—Put him on the stand.
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L. T. GREEN, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you live?

A. 230 East Street.

Q. How long have you lived here?

A. For six years.

Q. Do you know Mr. Frank Werta?

A. I do.

Q. How long have you known him?

A. For four years.

Q. And where?

A. Around East Street; we were together on

board of the steamer "Phoenix."

Q. You have also known him around the water-

front? A. Yes, sir.

Q. Do 3'ou know his character in this community

for truth, honesty and integrity?

A. I do not know anything good of him.

Q. Is it good or bad?

A. As far as I know it is bad.

Q. Would you believe him under oath on the

stand? A. I would not.

Cross-examination.

Mr. McKINLEY.—Q. What is your business?

A. Seaman.

Q. You do not like Mr. Werta very well?

A. I do not.

Q. Ever had trouble with him?
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The COURT.—That does not make any differ-

ence. He says he does not Uke him.

Mr. MeKINLEY.—That is all.

Mr. WOODWORTH.—I have no more witnesses

here, if your Honor please. I will have the rest here

to-morrow morning, and I will promise not to take

more than five minutes.

The COURT.—With your witnesses?

Mr. WOODWORTH.—Yes.

The COURT.—That being so, we will take an ad-

journment until 10 o'clock to-morrow morning.

Mr. MeKINLEY.—I do not want to be placed in

a false position, if your Honor please. If the case

is to be postponed, I may possibly procure witnesses

upon this branch of the case. I do not know.

The COURT.—If the case goes over, I\Ir. Wood-

worth will have ever}^ witness here he can think of

and you can put on all you have.

Mr. MeKINLEY.—I vranted simply to set myself

right with the Court.

The COURT.—I understand now that Mr. Wood-

worth expects to close his testimony in five minutes.

Mr. W^OODWORTH.—Indeed, I will. If they

are not here I will proceed without them.
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(An adjournment was here taken until to-morrow

morning at 10 o'clock, after the usual statutory ad-

monition had been given to the jury.)

July 13th, 1906.

GUSTAVE MAGNUSSON, called for the defend-

ant, sworn.

Mr. WOODWORTH.—Q. Where do you live,

Mr. Magnusson?

A. 315 Austin Avenue.

Q. What is your business?

A. Sailor.

Q. Have you any other business aside from that

at present? A. Yes, sir, I am a janitor.

Q. Where?

A. In the school department.

Q. Do you know Frank Werta?

A. Yes, sir, I do.

Q. How long have you known hiin ?

A. Between four and five years.

Q. Where have you known him ?

A. Going to sea; being a shipmate with him.

Q. Have you also known him here in San Fran-

cisco? A. Yes, sir.

Q. Do you know his character for truth and hon-

esty in this community? A. Yes, sir.

Q. Is it good or bad ? A. Bad, I found out.
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Q. Would you believe him under oath 1

A. No, sir.

Mr. McKINLEY.—No questions.

ANDREW SWANSON, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. Where do you live ?

A. 225 Stuart Street.

Q. What is your business ? A. Sailor.

Q. Do you know Frank Werta?

A. Yes, sir.

Q. How long have you known him?
A. About three years.

Q. Where have you known him?

A. On the coast and in San Francisco.

Q. Do you know his character in this community
for truth honesty and integrity? A. Yes sir.

Q. What is it, good or bad? A. Bad.

Q. Would you believe him on the stand under
oath ? A. I do not think so.

Cross-examination.

Mr. McKINLEY.—Q. Who asked you to come
here and testify?

A. Mr. Woodworth. I spoke to him yesterday.

Q. Who spoke to you before that ?

A. Nobody.
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Q. Do you mean to say nobody referred you to

Mr. Woodworth. Did not the defendant here ask

you to come up here and testify?

A. No, sir. I have been acquainted with Mr.

Hohngren for some time though.

Q. He is a good friend of yours is he not %

A. Nothing particular. I have known him off and

on.

Q. But Mr. Werta is a bad friend of yours, is that

right? A. No, sir.

Q. Ever had any trouble with him?

A. No, sir.

Q. Any of your friends have any trouble with

him? A. Not as far as I know.

Q. How came you to say that his reputation is

bad if you never had any trouble with him, simply

because you do not like him ?

A. No, that is not the thing.

Mr. McKINLEY.—That is all.

HARRY OLSEN, called for the defendant, sworn.

Mr. WOODWORTH.—Q. What is your occupa-

tion?

A. Seaman.

Q. And how long have you been such ?

A. For the last fifteen j^ears, off and on.

Q. Where do you live, in the city?
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A. I was burned out. I have no place to live now.

I am rooming anywhere.

Q. Do you know Frank Werta ?

A. Yes, sir.

Q. How long have you kown him?

A. Five years, something like that.

Q. Where have you known him ?

A. We were together on a boat, called the "West-

port."

Q. Have you known him here also in San Fran-

cisco'?

A. Yes, sir, and I have been together with him

after that.

Q. Do you know his character in this community

for truth honesty and integrity ?

A. I know his character.

Q. What is it, good or bad ?

A. Bad according to my estimation.

Q. Would you believe him if he were on the stand,

under oath ? A. I would not.

Cross-examination.

Mr. McKINLEY.—Q. What trouble have you

had with Mr. Werta?

A. I never had any special trouble with him.
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PHILLIP MENDO, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. What is your busi-

ness ? A. I am a sailor.

Q. Have you any other business at the present

time?

A. I am driving an express wagon at present.

Q. Do you know Frank AVerta ?

A. Yes, sir.

Q. How long have you known him?

A. About two years.

Q. Do you know his reputation in this community

for truth and honesty ?

A. Yes, sir, I never had any dealings with him

ashore. I have been a shipmate with him. I heard

lots of talk about him.

Q. What was that talk about him. Good or bad ?

A. I would rather say it was bad.

Mr. McKINLEY.—No questions.

JOHN LINGREN, called for the defendant,

sworn.

Mr. WOODWORTH.—Q. Do you know Frank

Werta? A. Yes, sir.

Q. How long have you known him ?

A . About two and a half or three years.
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Q. Do you know his reputation in this community

for truth and honesty '^ A. Yes, sir.

Q. Is it good or bad ?

A. What I heard from his friends, it is bad.

Cross-examination.

Mr. McKINLEY.—Q. What is your business?

A. In the saloon business.

Q. Where ? A. No. 7 Howard Street.

Q. Somewhere near the saloon kept by the defend-

ant ? A. Yes, sir, not very far from it.

Q. You are a good friend of Mr. Holmgren's?

A. Not particularly.

Q. But you are his friend just the same 1

A. We have been neighbors for a couple of years.

Q. Who asked you to come up here and testify ?

A. Mr. Woodworth.

Q. Who else besides Mr. Woodworth spoke to you

about it ?

A. I don't know. I suppose Mr. Holmgren told

Mr. Woodworth that I knew Frank Werta.

Q. Did not Mr. Holmgren speak to you about it ?

A. No, sir.

Q. Never had any trouble with Mr. Werta ?

A. No, sir.

Q. You do not like him?

A. I like him first class.
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Q. Yet you are willing to come up here and knock

him?

A. I heard from his friends that he was not of

much account aboard of a ship.

Q. Are you sure that what you heard was from

his friends ?

A. Yes, sir, that is what I heard.

Q. Don 't you mean from his enemies ?

A. No, sir.

Mr. WOODWORTH.—I have one witness here as

to the character of the defendant.

The COURT.—Put him on.

HENRY HEING, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you reside V

A. At 2626 Hyde Street.

Q. How long have you lived in the city ?

A. About thirty-three years.

Q. Are you acquainted with Mr. Holmgren, the

defendant ? A. Yes, sir.

Q. How long have you known him ?

A. For probably six to seven years.

Q. Do you know his character in this community

for truth, and honesty?

A. As far as I have known.

Q. Is it good or bad ?

A. Good. I have always found it good.
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(Testimony of Henry Heing.)

Cross-examination.

Mr. McKINLEY.—Q. The six or seven years you

have known him have been in San Francisco?

A. Yes, sir.

Q. What is your business ? A. Salesman.

Q. In what line? A. Cigars and tobacco.

Q. Mr. Holmgren is a customer of yours, I pre-

sume? A. Yes, sir.

Q. The extent of your knowledge of him I sup-

pose is that he pays his bills and never gives you any

trouble about collecting them ?

A. No, sir, he has been one of the best pay I have

had. I have known him from meeting him that way

and always found him truthful and honest in all my

dealings with him.

Q. He meets his obligations .

The COURT.—Call your next witness.

Mr. WOODWOETH.—Judge Lawson ^^dll be here

in a few minutes, if your Honor please.

The COURT.—I cannot wait for him.

Mr. AVOODWORTH.—Then I will close the case.

THOMAS R. CURTIS, called for the United

States in rebuttal, sworn.

Mr. McKIXLEY.—Q. You reside in San Fran-

cisco ? A. Yes, sir.
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(Testimony of Thomas R. Curtis.)

Q. What is your business ?

A. Bookkeeper.

Q. Connected with what concern?

A. I am bookkeeper and Secretary of the Dunphy

Estate.

Q. Do you know Frank Werta ?

A. Yes, sir.
,

Q. How long have you known him?

A. Two years or a little over.

Q. He has been a tenant of yours during that

time? A. Yes, sir.

Q. Do you know his general reputation in this

conmiunity in which he lives for truth, honesty and

integrity during that time?

A. His reputation is good.

Cross-examination.

Mr. WOODWORTH.—Q. As I understand he is

simply just a tenant of yours? A. Yes, sir.

Q. You have not been to sea with him?

A. No, sir.

Q. Your acquaintance is sunply that of a tenant.

You do not associate with him, do you ?

A. I have met him every day. He lived next door

to me. I never heard anything against him, but, on

the contrary, that he was a good, sober, honest man

and always tried to do what was right.
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Mrs. ABBIE L. BONDE, called for the United

States in rebuttal, sworn.

Mr. McKINLEY.—Q. Where do you reside, Mrs.

Bonde? A. I live at 2678 Folsom Street.

Q. In this city? A. Yes, sir.

Q. Do you know Frank Werta?

A. Yes, sir.

Q. How long have you known him'?

A. Over two years.

Q. Do you know his general reputation in this

connnunity for truth, honesty and integrity

A. Yes, sir, he is very honest and is willing to do

what is right by his family. He is a very quiet sober

industrious man.

Q. In other words, you would say that his repu-

tation is good? A. Yes, sir.

Mr. WOODWORTH.—No questions.

JACOB ISO, called for the United States in rebut-

tal, sworn.

Mr. McKINLEY.—Q. What is your business?

A. I am a carpenter.

Q. Where do you live ?

A. 1016 De Harrow Street, San Francisco.

Q. Do you know Mr. Frank Werta?

A. Yes, sir, I know him for over two years, may-

be three years.
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(Testimony of Emile Carlson.)

Q. Do you know his general reputation in this

community for truth, honesty and integrity %

A. So far as I found him out he was all right.

Mr. WOODWORTH.—No questions.

EMILE CARLSON, called for the United States

in rebuttal, sworn.

Mr. McKINLEY.—Q. What is your business %

A. I am working for the Gas and Electric Com-

pany.

Q. You are a foreman of laborers there are you

not ? A. Yes, sir.

Q. How long have you resided in San Francisco %

A. About nine years.

Q. Do you know Frank Werta ?

A. Yes, sir, I know him.

Q. How long have you known him?

A. Ever since he came here.

Q. Sometime in 1901 in 1901, is that right"?

A. Yes, sir.

Q. Is he working under your supervision now %

A. Yes, sir.

Q. He is employed by the same company and is

under your charge % A. Exactly.

Q. You have known him ever since he came here ?

A. Yes sir.
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(Testimony of A. B. Lawson.)

Q. Do you know his general reputation in the

community for truth, honesty and integrity?

A. Yes, sir.

Q. What is if? A. It is good.

Mr. WOODWORTH.—No questions.

A. B. LAWSON, called for the defendant, sworn.

Mr. WOODWORTH.—Q. Where do you reside?

A. In the City and County.

O. What official position do you occupy?

A. Judge of the Justices Court and Acting Cor-

oner of the City and County.

Q. Are you acquainted with the defendant here?

A. Yes, sir.

Q. How long have you known him?

A. Six or seven years.

Q. Approximatel}^ how long?

A. Over five.

Q. Here in the city? A. Yes, sir.

Q. Do you know his reputation for honesty and

integrity? A. Yes, sir.

Q. Is it good or bad? A. It is good.

Mr. McKINLEY.—No questions. That is the

case.

Testimony closed.

The foregoing constitutes all the evidence and all

of the testimony in the case. Thereupon, Mr. Mc-
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Kinley, one of the counsel for the United States, pro-

ceeded to address the jury and to make his argument

in support of the prosecution, and was followed by

Mr. Woodworth in behalf of the defendant, and Mr.

McKinley made the closing argument in behalf of the

prosecution. That at the conclusion of the argu-

ments of the respective counsel the Court delivered

its charge to the jur}^ as follows

:

CHARGE TO THE JURY.
The COURT (Orally).

Gentlemen of the Jur}^:

My charge will be ver^^ brief.

The defendant is charged in the indictment with

having sworn falsely in a naturalization proceeding,

on the application of Frank Werta for naturalization

on September 21st, 1903.

It is charged that the defendant having been duly

sworn and taken oath before the Court in that pro-

ceeding, testified falsely as to certain material

matters involved in the case, that is, it is alleged that

he swore at the time that the applicant had arrived

in this coiuitry to reside while under the age of eigh-

teen years, and had resided in the United States for

the last three years of his minority, and had con-

tinued to reside in this country until the time of his

making said application to be naturalized, and had

resided in this country for five 5^ears immediately

prior to the making of such application. It is fur-

ther charged that the said Frank Werta did not ar-
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rive in this country to reside while under the age of

eighteen years; that he had resided in this country

for the last three years of his minority, and had not

resided in this country for the last five years immedi-

ately prior to the making of said application, and

that the defendant at the time he testified that he

had so resided in this country knew he was testifying

falsel}^

The defendant is presumed to be innocent, and he

is entitled to the benefit of this presumption as

evidence in his favor; and you will not be justified in

returning a verdict of guilty unless you are satisfied

beyond a reasonable doubt, after a consideration of

all the evidence, that he is guilty.

You are instructed that the Superior Court of the

City and County of San Francisco, State of Cali-

fornia, had jurisdiction to naturalize aliens as

citizens of the United States of America.

You are further instructed that an alien arriving

in this country under the age of eighteen years, and

residing here until he has reached the age of twenty-

one years, having resided here continuously for five

years in all, may be admitted to be a citizen of this

country by a Superior Court of the State of Cali-

fornia without having made a previous declaration of

intention under oath, upon proof to the satisfaction

of the ( 'ourt that he did so arrive in this country

while under the age of eighteen j^ears, and had

continued thence forward to reside in the United
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States until arriving at the age of twenty-one years,

and until he makes application to be naturalized, and

had so continuously resided in the United States for

five years immediately prior to his application for

naturalization.

You are. further instructed that a clerk of a

Superior Court of the State of California has

competent authority to administer an oath to a wit-

ness in a naturalization proceeding and that the laws

of the United States authorize such oath to be

administered.

If you find from the evidence beyond a reasonable

doubt that the defendant here was duly sworn in the

proceeding referred to, and took oath to testify as a

witness in that proceeding as charged in the indict-

ment, and he, after having l^een so sworn and having

taken such oath, willfully and laiowingly testified

falsely that the said Frank Werta had resided in the

United States continuously for a period of five years

innnediately prior to the time of the said hearing of

the application, and had resided in the United States

continuously during the three j^ears next preceding

his arrival at the age of twenty-one years, and had

continued from his said arriving at said age until the

time of said hearing to so reside in the United States,

and that he, the said defendant, had been acquainted

with him, and had known the said Werta during the

said five years immediately preceding such hearing.
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it will be your duty to bring in a verdict of guilty,

that is, if you find that the testimony was knowingly

false.

You are the exclusiA^e judges of the credibility of

the different witnesses. In judging of the testimony

of the witnesses you have the right to consider the

manner in which they testified, that is, their appear-

ance while giving testimony, their opportunities to

know^ and their knowledge of what they testified

about, their intelligence or want of intelligence, the

probability or improbability of their statements, and

their interest or lack of interest in the result of the

trial.

If a witness willfully swears falsely to any material

fact in the case you are at liberty to disregard the

whole or any portion of his testimony, and the fact

that the witness has made contradictory statements

may be considered by you in determining what

weight you are to attach to his testimony.

Witnesses have testified in your hearing that the

reputation of the witness, Frank Werta, for truth,

honesty and integrity is not good. In this connection

I charge you that the bad reputation of a witness for

for truth, honesty and integrity, if proved, is a fact

to be considered by the jury in determing the

credibility of such witness, that is, in determining

what weight they will give to the testimony of such
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witness. The question of the credibility of any

witness is one for the exclusive determination of the

jury, and if you believe that the witness Frank

Werta testified to what was true it will be your duty

to act upon that testimony notwithstanding you may

believe that his reputation for truth, honesty and

integrity is not good.

You are further charged that you cannot convict

the defendant upon his statements, admissions or

actions alone, independently of his statements or

actions, there must be other evidence tending to show

that the crime had been committed.

A reasonable doubt of the guilt of a defendant is a

doubt based upon reason, and which is reasonable in

view of all the evidence,—an honest, substantial mis-

giving, generated by insufficiency of proof,—and not

a captious doubt, or a doubt suggested by the ingenu-

ity of counsel or anyone else, and unwarranted b}^

the testimony ; nor is it a doubt borne of a merciful

inclination to permit the defendant to escaj)e con-

viction or prompted by sympathy with him, or tliose

connected with him.

There has been evidence introduced to show that

the character of the defendant for honesty, truth and

integrity is good. It is your duty to consider that

evidence, and if it has been established to your satis-

faction that the defendant has borne that kind of
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character it is a fact that you must consider through-

out your deliberations. You not only have the right,

but it will be your duty to consider it throughout

your deliberations, giving it such weight as you think

it is entitled to under the circimistances of the case

;

Ijut if you are satisfied beyond a reasonable doubt of

the guilt of the defendant notwithstanding his good

character, then it will ])e your duty to bring in a

verdict of guilty.

You are instructed that it is incumbent upon the

Government to prove the guilt of the defendant be-

yond a reasonable doubt, by the testimony of two

witnesses or by the testimony of one witness and

corroborating circumstances with reference to each

assignment of perjury contained in the indictment,

that is before you can find him guilty upon such

assignment.

You are instructed that tlie record and judgment

in a naturalization proceeding in which the alleged

false testimony was given, are admissible only as a

matter of inducement to the perjury to show the

pendency of the proceeding, the jurisdiction of the

Court, and the giving of the testimony, and its

m.ateriality to the issue, but not for the purpose of

establishing the truth or falsity of the testimony.

You are further instructed, gentlemen, that as the

original records have been destroyed the law peiinits

secondary evidence of their contents, and it is for
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jow to determine wlietlier evidence of the eonstents

of that lost record has been proven to your satisfac-

tion. In addition to the final judgment of natural-

ization, or a certified copy of it, you have before you

the testimony of the witness Duryea who testified in

substance that he was familiar with the original

record, that he knew its contents, and that he was

able to say that the exhibit which has been introduced

in evidence here would be a true copy of the testimony

of the witness Holmgren, given in that proceeding.

Of course, gentlemen, it is for you to determine

the credibility of that witness. You will further

determine whether he may or may not be mistaken

in regard to what he testified to. If you believe, how-

ever, that he is a credible witness, and that he was

not mistaken in the matters that he testified to, why

then you will have to accept that as evidence of the

contents of the record in that respect. You must be

satisfied of that fact beyond all reasonable doubt.

The defendant has not been sworn as a witness in

this case, and in relation to that I read you the follow-

ing as the law that is to govern you in considering

that fact

:

'

' That in the trial of all indictments, informations,

complaints, and other proceedings against persons

charged with the commission of crimes, offenses and

misdemeanors in the United States Courts, the

person so cliarged shall, at his own request, but not
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othe^^Yise, be a competent witness, and his failure to

make such a request shall not create any presumption

against him. '

'

With these instructions you may retire and deliber-

ate uiDon your verdict.

Mr. WOODWORTH.—I desire, if your Honor

please, to take exception to the action of the Court in

refusing to give the instructions requested by us, and

if satisfactory, without reading them, I will give the

numbers to the reporter. I handed them to your

Honor. Instructions No. 1 to No. 23 inclusive, and

additional instructions No. 1 to No. 6 inclusive.

The COURT.—If there is any particular matter

in those instructions that you would like to direct

the attention of the Court to that you rely upon I

would like to have you point it out. I sometimes

inadvertently may omit to give something. There

are a large number of instructions covering a great

many pages.

Mr. AYOODWORTH.—Instruction No. 4 that

there must be a criminal intent and that that must be

established by the Govermnent beyond a reasonable

doubt. I do not remember that your Honor in-

structed about that.

The COURT.—The jury were instructed in this

case that they must be satisfied beyond all reasonable

doubt not only that the testimony alleged to be given
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was false, but that it was willfully and knowingly

false, that he willfully and knowingly testified falsely.

That covers that.

Mr. WOODWORTH.—No. 5, that you oainiot

convict a defendant on a mere sumiise susj^icion and

conjecture, and instructions No. 8 and No. 9 to the

effect that the testimony must not only be false but

that the party making it must belie^^r it to be false;

and also instruction No. 14 that perjury cannot be

imputed upon the full knowledge of the falsity of the

testimony, and cannot be predicated where willfull-

ness, corruption and malice are not manifest. I do

not think your Honor charged to that effect. The

additional Instruction No. 2, with reference to the

fact that where a person who is a mariner comes to

the United States and afterwards follows his busi-

ness, as a mariner, if he has the intention of becoming

a citizen of the United States, that his abode on

American vessels would constitute a residence in the

United States ; additional instruction No. 3 , further-

more that if the jury believe the testimony of Werta

then he is an accomplice, and must be supported

under the law^ by the testimony of one person or very

strong corroborative circumstances; furthermore,

additional instruction No. 5, that where the original

records have been lost and destroyed the jury shoul<l

view the testimonv of secondarv evidence as to their
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contents with very great care in view of tlie fact of

frailty of memory.

The COURT.—That instruction, I think, I gave

substantiall}^ If I did not, as a matter of course, the

jury understand the liability of all parole evidence

to mistake. If they are satisfied that the witness

Duryea was not mistaken, that he meant to tell the

truth, and was able to tell it, then they must act upon

it.

Mr. WOODWORTH.—Precisely. I want also, if

your Honor please, a general exception to the charge

of your Honor as given, and an exception to the

instructions given by your Honor, and requested by

us, as modified by your Honor, and also the refusal

of the Court to give the instructions requested.

Thereupon and before the jury retired to deliberate

upon their verdict the clerk of the Court handed to

the jury the forms of ballot with the indictment in

the case. That said indictment was taken by them

to the jury-room and retained by them during their

entire deliberations in the cause. That the jury

retired at 12.30 o'clock and later returned to the

Court with a verdict of guilty on the third count of

said indictment. That at the time said indictment

was handed to the jury by the officials of the court

and was taken by said jury to the jury-room, there
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were the following endorsements upon said indict-

ment :

"From No. 168. Back of cover of indictment with

plea and judgment. Arraigned Nov. 2, 1905. Mch.

14, 1906. Pleads not guilty. Tried April 5-6-7,

1906. Verdict not guilty on the 1st and 2d Counts

of the Indictment and Guilty on the 3d count

of the Indictment. April 13, 1906. New Trial

granted. '

'

That at the proper time and before the argument

to the jury, the defendant in writing submitted and

requested of the Court that the following instructions

be given to the jury, viz

:

I.

"I charge you that every person accused of crime

is presumed to be innocent until his guilt is establish-

ed bej^ond reasonable doubt. The law presumes him

to be innocent, and this presumption goes with him

all through the trial, and into the jury-room and when

you retire to consider your verdict, and remains with

him imtil after a full consideration of the case to

determine the question of his guilt. This is an

established right of the defendant, and must be given

to the defendant in good faith by each and every one

of you. '

'

That tlie said Court refused to give the said

instruction, to whicli ruling the said defendant then

and there excepted, as heretofore appears.



United States of America. 157

II.

"I charge you that it is not necessary for the

defendant to prove his innocence, but it is absolutely

necessary for the prosecution to prove his guilt to a

moral certainty beyond all reasonable doubt."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then and

there excepted as heretofore appears.

III.

"I charge you that in every crime or public offense

there must exist a union or joint co-operation of act

and intent. The intent must be a criminal intent.

Hence, an act done may be wrong and injurious, but

if it is not done with a criminal intent, it is not a

crime and cannot be made a basis of the conviction,

and unless the evidence satisfies you beyond a reason-

able doubt that the defendant had a criminal intent in

the doing of the particidar acts complained of, it ^^ill

be your duty to find him not guilty.
'

'

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there didy excepted.

IV.

'

' I charge you that 3^ou cannot convict the defend-

ant upon mere susj)icions, however strong they may

be. The defendant can onh^ be convicted upon

evidence, and only when the evidence is such as
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established his guilt to a moral certainty and beyond

all reasonable doubt."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there duly excepted.

V.

**I charge you that although you should believe

from the evidence that the defendant testified falsely

in the proceedings referred to in the indictment,

uevei-theless, you cannot find him guilty unless you

further find from the evidence adduced here that such

false testimony was given by him corruptly. In

other words, the mere fact that the defendant gave

false testimony is not alone sufficent to authorize a

conviction. '

'

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted as heretofore appears.

VI.

"I charge you that to constitute the crime of

perjury, the testimony or statement must not only be

false but the party making the same must himself be-

lieve it to 1ie false. In other words, the defendant

must know that he was giving false testimony.

That the said Court refused to give the said in-

struction, to which ruling the said defendant then and

there excepted, as heretofore appears.
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VII.

"I charge you that the defendant cannot be convict-

ed of perjury unless he willfully and corruptly gave

false testimony. If he swore honestly to a fact or

belief, with probable cause, according to his own

lights, to the best of his belief, he is not guilty of per-

jury though his oath was really untrue."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excei)ted, as heretofore appears.

VIII.

"I charge you that perjury can only be imputed

upon full knowledge of the falsity of the testimony,

and cannot be predicated where willfulness, corrupt-

tion and malice are not manifest. A misconception

or a mistake is not enough to warrant a conviction

of perjury."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

IX.

''I charge you that the taking of a false oath must

be both willful and corrupt. Testifying falsely by

mistake, however negligently, inconsiderately or

recklessly, is not perjury."

That the said Court refused to give the said in-

stmction, to which ruling the said defendant then

and there excepted, as heretofore appears.
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X.

"It is not incumbent upon the defendant to prove

his innocence, nor is it incumbent upon him to ex-

plain suspicious circumstances even if any can be

said to exist. The burden of proof never shifts to

him to exi^lain anj^thing. In cases of this charac-

ter he has a right to stand mute and demand that

the Government make the case against him beyond

a reasonable doubt. You must indulge in no pre-

sumption against him because of his failure to take

the stand. There is nothing in these circumstances

to warrant you in drawing any inference against

him. It is elementary law that the defendant is

not required to take the witness-stand, and that no

presumption can be indulged in against him by rea-

son of his failure to testify in the case."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there duly excepted.

XI.

''I charge you that the evidence in this case is

entirely insufficient to warrant a verdict of guilty,

and hence your verdict will be not guilty.
'

'

That tlie said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

XII.

*'I advise you to return a verdict of not guilty for
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the reason that the evidence is insufficient to war-

rant a verdict of guilty against the defendant/'

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

XIII.

''I hereby instmct you that it is the right of the

defendant not to take the stand and to testify in

his own behalf, but that he may rely solely and en-

tirely upon the Government proving his guilt beyond

all reasonable doubt."

That the said Court refused to give the said in-

struction, to which mling the said defendant then

and there excepted, as heretofore appears.

XIV.

"I charge you that if a person comes to the United

States with the intention of becoming a citizen and

after that sails on American vessels from the United

States and returning to the United States, his

abode on such vessels is a residence within the United

States. In other words, his being on American

vessels after arriving in the United States, with the

intention of becoming a citizen of the United States,

constitutes a residence within the United States..

.

That the said Court refused to give the said in-

stmctions, to which ruling the said defendant then

and there duly excepted.
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XV.

**I charge you that if you ])elieve the testimony

of the witness Frank Werta, then that said witness

was an accomplice in crime with the defendant ; and

I instruct you that before you can convict said de-

fendant the testimony of the witness Frank Werta

should be corroborated by the testimony of at least

one witness or strong corroborative circumstances."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there duly excepted.

XVI.

"I instruct you that the defendant's plea of not

guilty is a complete denial of the charge made

agamst him and puts in issue all the evidence sub-

mitted against him, if you should find that any has

been submitted against him."

That the said Court refused to give the said in-

struction, to which ruling the said defendant then

and there excepted, as heretofore appears.

That after receiving the charge of the Court, the

jury retired and subsequently came into court and

returned a verdict finding the defendant guilty as

charged in the third count in the indictment, and

reconmiending him to the merc}^ of the Court.

That to said verdict, the defendant then and there

duly excepted.
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That thereafter the said defendant having been

called before said court for judgment, and having

been duly arraigned for judgment, his counsel there-

upon made in open court a motion for a new trial

on behalf of the said defendant and upon the fol-

lowing grounds:

I.

That the Court erred in refusing to give certain

instructions of law requested by defendant.

II.

That the Court erred in giving certain instruc-

tions of law.

III.

That the Court erred in modifying certain instruc-

tions of law requested by the defendant.

IV.

That the Court gave certain instructions of law

which were erroneous.

V.

That the Court erred in failing to give certain in-

structions of law.

VI.

That the Court erred in failing to instruct the jury

to acquit the defendant.

VII.

That the verdict is contrary to the evidence.
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VIII.

That the evidence was insufficient to justify the

verdict.

IX.

That the verdict is contrary to law.

X.

That the third count of the indictment fails to

state an offense.

XI.

Misconduct of the Court and its officials in per-

mitting the jury, upon retiring to deliberate on a

verdict, to take with them and keep during all their

deliberations in the jury-room the indictment in the

case, upon the back of which was endorsed the ver-

dict of another jury u]3on a ])revious trial had on

said indictment.

XII.

Misconduct of the jury in taking with them and

keeping all their deliberations in the jury-room, in-

dictment in the case, upon the back of which was en-

dorsed the verdict of another jury upon a previous

trial had on the said indictment.

That, in support of said motion for a new trial,

the attorney for the defendant presented to the

Court and asked leave to file the affidavits of Charles

C. Carpenter and George R. Armstrong, two of the

jurors in said case, to which the attorney for the

United States objected, which objection was sus-



United States of A^nerica. 165

tained by the Court, to which ruling the defendant

then and there duy excepted.

That thereupon, in further support of said motion

for a new trial, the attorney for the defendant in-

troduced and asked leave to file the affidavit of

Marshall B. Woodworth, the attorney for the de-

fendant.

No objection being made to the filing of said affi-

davit by the attorney for the United States, the

same was directed to be filed by the Court and was

read to the Court and was considered by the Court

in passing upon said motion for a new trial.

That the said motion for a new trial was fully

argued before said Court by the attorney for the de-

fendant, and the attorney for the United States,

and was thereupon submitted to the Court for its de-

cision.

That after the submission of said motion for a new

trial and before the same was determined by the

Court, the Court directed that the affidavits of the

jurors, Chas. C. Carpenter and Geo. E. Armstrong,

be filed and stated that it would consider said affi-

davits in determining said motion for a new trial.

That thereupon, the said Court denied the said

motion for a new trial, to which ruling the said de-

fendant then and there duly excepted.

That the affidavit of Marshall B. Woodworth is

as follows, to wit

:
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In the District Court of the United States, in and for

the Northern District of California.

No. 4362.

THE UNITED STATES
vs.

GUSTAVE HOLMGREN.

Affidavit of Marshall B. Woodworth.

City and County of San Francisco,

State and Northern District of California—ss.

Marshall B. Woodworth, being duly sworn, de-

poses and says

:

That he is an attorney at law; that he appeared

as attorney for the defendant in the above-entitled

case ; 'that on the 13th day of July, 1906, the Court

charged the jury in the above-entitled case, and the

jury withdrew to the jury-room for their delibera-

tions ; that the deputy clerk of the Court handed to

the jury the indictment in the above-entitled case;

that said indictment was taken by the jury to the

jury-room and was kept in the jury-room and with

the jury until they had arrived at a verdict and re-

ported their verdict to the Court ; that upon said in-

dictment the fact was stated that the defendant was
found guilty upon the third count of the indict-

ment at a previous trial of the case; that said de-

ponent assigns the action of the deputy clerk in
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handing said indictment to the jury as error pre-

judicial to the defendant; that said deponent here-

by refers to the indictment and records on file here-

in in support of this affidavit; that said deponent

did not notice the action, and was not aware of the

action of the deputy clerk in handing the indict-

ment to the jury; that when the dej^uty clerk did

hand certain papers to the jury before retiring to

deliberate on a verdict deponent thought that they

were simply forms of verdict to be returned by the

jury ; that he was only apprised of the action of the

deputy clerk, and of the Court in permitting the in-

dictment to be handed to the jury and to be kept by

them during their entire, deliberations, several days

after the verdict had been rendered, in the course

of a conversation with one of the jurors in the case.

MARSHALL B. WOODWORTH.

Subscribed and sworn to before me, this 25 day of

July, 1906.

[Seal] JOHN FOUGA,

Deputy Clerk U. S. District Court, Northern Dis-

trict of California.

That the affidavits of Charles C. Carpenter and

George R. Armstrong are as follows, to wit:
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In the District Court of the United States, in and for
the Northern District of California.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Affidavit of George R. Armstrong.

City and County of San Francisco,

State and Northern District of California,—ss.

Geo. R. Armstrong, being duly sworn, deposes

and says

:

That he was one of the jurors in the above-en-

titled case; that when the jury retired to deliberate

upon their verdict the deput,y clerk of the Court

handed to one of their number the indictment in the

above-entitled case; that said indictment was taken

by the jury to the jury-room and was retained by

them during their entire deliberations in the case;

that, during the course of their deliberations, said

indictment with the endorsements thereon was read

by the jury.

GEO. R.ARMSTRONG.

Subscribed and sworn to before me this 23 day of

July, 1906.

[Seal] JOHN FOUGA,
Deputy Clerk U. S. District Court, Northern Dis-

trict of California.
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In the District Court of the United States, in and for

the Northern District of California.

THE UNITED STATES

vs.

GUSTAV HOLMGREN.

Affidavit of Charles C. Carpenter.

County of Alameda,

State and Northern District of California—ss.

Chas. C. Carpenter, being duly sworn, deposes

and says

:

That he was one of the jurors in the above-en-

titled case; that when the jury retired to deliberate

upon their verdict the deputy clerk of the Court

handed to one of their number the indictment in the

above-entitled case; that said indictment was taken

by the jury to the jury-room and was retained by

them during their entire deliberations in the case;

that during the course of their deliberations, said in-

dictment with the endorsements thereon was read by

the jury. That it appeared from one of the en-

dorsements on said indictment that the defendant

had previously been found guilty of the same charge

upon which he was being tried by the jury of which

your deponent was a member. That the fact ap-

pearing on said indictment created an unfavorable
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opinion against said defendant in the mind of your

deponent.

CHAS. C. CARPENTER.

Subscribed and sworn to before me, this 2-lth day

of July, 1906.

A. E. JOHNSTONE,
Deputy County Clerk, in and for Alameda County,

State of California.

That thereupon, the said defendant made, pre-

sented and filed his motion in arrest of judgment

herein, upon the following grounds

:

I.

That the third count of the indictment does not

state facts sufficient to constitute an offense.

II.

That the Court has no jurisdiction of the subject

matter of the charge, or of the person of the defend-

ant.

That after argument the said Court denied the

said motion in arrest of judgment, to which ruling

the said defendant then and there duly excepted.

That the said Court thereupon pronounced its

judgment, wherein and whereby it sentenced the said

defendant to imprisonment in the State Prison of

the State of California, at San Quentin, for the pe-

riod of three years, and imposed a fine of three hun-

dred dollars.
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That to Sctid judgment, the said defendant then

and there duly excepted.

Be it further remembered, that upon the defend-

ant being arraigned and being called upon to plead

to the indictment herein, he made, filed and pre-

sented his demurrer to said indictment upon the fol-

lowing grounds

:

I.

That the said indictment fails to state facts suf-

ficient to constitute an offense against the laws of

the United States.

II.

That the said indictment does not state facts suf-

ficient to constitute an offense against the United

States in this: That it fails to state the nationality

of the persons referred to in said indictment as ap-

plicants for citizenship.

III.

That it does not appear from the first count of

said indictment, that any declaration of intention

was ever made by said Harry Johnson to become a

citizen of the United States.

IV.

That it does not appear, nor is there any allega-

tion in said first count of said indictment, that the

said Harry Johnson, the applicant therein men-

tioned, had not resided in the United States for the

period of five years prior to the making of said ap-
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plication of Harry Johnson to be admitted a citizen

of the United States; that it does not appear from

said first count of said indictment that said Harry

Johnson had not resided in the United States con-

tinuously during the three years next preceding his

arrival at the age of twenty-one years.

V.

That it does not aiDpear from the second count of

said indictment, that any declaration of intention

was ever made by said Tonnes Berensen to become

a citizen of the United States.

VI.

That it does not appear from the second count of

the indictment, nor is there any allegation therein

contained, that the said Tonnes Berensen, the ap-

])lirant therein mentioned, had not resided in the

United States for the period of five years prior to

the making of said application of Tonnes Berensen

to be admitted a citizen of the United States; that

it does not appear from said second count of the in-

dictment that said Tonnes Berensen had not resided

in the United States continuously during the three

years next preceding his arrival at the age of twenty-

one years.

VII.

That it does not appear from the third count of

said indictment, that any declaration of intention
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was ever made by Frank Werta to become a citizen

of the United States.

VIII.

That it does not appear, nor can it be ascertained

from the third count of the indictment that the said

Frank Werta, the applicant therein mentioned, had

not resided in the United States for the period of

five years prior to the making of said application

of Frank Werta to become a citizen of the United

States ; that it does not appear from said third count

of said indictment that the said Frank Werta had

not resided in the United States continuously dur-

ing the three years next preceding his arrival at the

age of twenty-one years.

IX.

That each and every count of said indictment is

indefinite and uncertain in the particulars specified

in subdivisions III, IV, V, VI, VII and VIII of

this demurrer.

X.

That this Court has no jurisdiction for the rea-

son that the alleged offenses sought to be set out are

exclusively matters of state cognizance.

XI.

That there is no statute conferring jurisdiction on

the United States District Court for the alleged of-

fense sought to be set out in the indictment filed

herein.
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That the said Court overruled the said demurrer,

to which ruling the said defendant then and there

duly excepted.

The foregoing bill of exceptions is hereby, on this

18th day of August, A. D. 1906, settled, allowed, and

certified to be correct. And I do further certify

that the defendant 's proposed bill of exceptions was,

after due notice of counsel representing the United

States, presented to me for settlement on August

18, 1906, during the same term of the Couii; at which

the said action was tried. And I do further certify

that the proposed bill of exceptions constitutes, with

the consent of counsel representing the United

States, the bill of exceptions as settled, allowed, en-

grossed, and certified by me to be correct.

JOHN J. DE HAVEN,
U. S. District Judge.

The foregoing bill of exceptions is hereby ap-

proved as correct.

August 18, 1906.

FRANK A. DUEYE A,

Spl. Asst. U. S. Atty.

[Endorsed]: Filed August 18th, 1906. Jas. P.

Brown, Clerk. By J. S. Manley, Deputy Clerk.

Bond for Costs.

Know all men by these presents, that we, Gustav

Holmgren as principal, and John S. Drum and Ma>'-
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tin Aronsohn, as sureties, are held and firmly bound

unto the United States in the full and just sum of

seven thousand five hundred ($7,500) dollars, and

the further sum of five hundred ($500) dollars, to

be paid to the said United States ; to which payment,

well and truly to be made, we bind ourselves, our

heirs, executors and administrators, jointly and sev-

erally, by these presents. Sealed with our seals

and dated this 6th day of October, in the year of our

Lord one thousand nine hundred and six.

Whereas, lately at a District Court of the United

States, for the Northern District of California, in

a suit depending in said Court, between the United

States and Gustav Holmgren, wherein said Holm-

gren was charged with the crime of perjur}^ and

was thereafter brought to trial on said charge be-

fore a jury, and was found guilty and sentenced to

pay a fine of $300 and to be imprisoned at hard labor

for the term of three years in the State Prison of

the State of California, at San Quentin, Marin

County, California, and whereas after such convic-

tion said Holmgren sued out in the United States

Circuit Court of Appeals for the Ninth Circuit a

writ of error to said District Court for the North-

ern District of California, and Avhereas by an order

made by the Honorable John J. De Haven, Judge

of the United States Distri(;t Court for the North-

ern District of California on the 9th day of August,
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1906, the said Holmgren has been admitted to bail

pending the said detennination in said United States

Circuit Court of Appeals for the Ninth Circuit of

said writ of error, in the sum of seven thousand five

hundred dollars, and the bond for the payment of

costs upon said writ of error has been fixed in the

sum of two hundred and fifty dollars

—

Now, the condition of the above obligation is such,

that if the said Gustav Holmgren shall personally

appear, and render himself in judgment on the final

determination in said United States Circuit Court

of Appeals for Ninth Circuit, of said writ of error,

at and before the said District Court of the United

States aforesaid, or whenever or wherever he may

be required to answer said judgment and all mat-

ters and things that may be objected against him,

whenever the same may be prosecuted and render

himself amenable to any and all lawful orders and

process in the premises and not depart the said Dis-

trict Court and said District without leave first ob-

tained, and if said writ of error shall be dismissed,

and shall appear and render himself in execution of

the judgment herein, then the above obligation to

be void; else to remain in full force and virtue.

GUSTAV HOLMGREN. [Seal]

JOHN S. DRUM. [Seal]

MARTIN ARONSOHN. [Seal]
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Acknowledged before me the day and .year first

above written.

[Seal] J. S. MANLEY,
United States Commissioner for the Northern Dis-

trict of California, at San Francisco.

United States of America,

Northern District of California,—ss.

John S. Drmn and Martin Aronsohn being duly

sworn, each for himself, deposes and says that he is

a freeholder in said District, and is worth the smn

of seven thousand seven hundred and fifty dollars,

exclusive of proj)ert.y exempt from execution, and

over and above all debts and liabilities.

JOHN S. DRUM.
MARTIN ARONSOHN.

Subscribed and sworn to before me, this 6th day

of October, A. D. 1906.

J. S. MANLEY,

United States Commissioner for the Northern Dis-

trict of California, at San Francisco.

[Endorsed]: Form of Bond and Sufficiency of

Sureties Approved.

ROBT. T. DEVLIN,

U. S. Attorney.

Filed October 6th, 1906. Jas. P. Brown, Clerk.

By John Fouga, Dep. Clerk.
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Writ of Error (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honor-

able, the Judge of the District Court of the

United States for the Northern District of Cali-

fornia, Greeting:

Because, in the record and proceedings, as also

in the rendition of the judgment of a plea which is

in the said District Court, before you, or some of

you, between the United States, defendant in error,

a manifest error hath happened, to the great dam-

age of the said Grustav Holmgren, plaintiff in error,

as by his complaint appears.

We, being willing that error, if an.y hath been,

should be duly corrected, and full and speedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under 3X)ur seal, distinctly and openly, you

send the record and proceedings aforesaid, with all

tilings concerning the same, to the United States

Circuit Court of Appeals for the Ninth Circuit, to-

gether with this vrrit, so that you have the same at

the city of San Francis<'0, in the State of California,

on the 8th day of September next, in the said Cir-

cuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what
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of right, and according to the hiws and customs of

the United States, should be done.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, the 9th day of August, in the year of

our Lord one thousand nine hundred and six.

JAMES P. BROWN,

Clerk of the United States District Court, Northern

District of California.

By James S. Manley,

Deputy Clerk.

Allowed by

JOHN J. DE HAVEN.

[Endorsed] : Lodged for Deft, in Error in the

Clerk's Office, U. S. Dist. Court this 21st day of Sept.,

1906. Jas. P. Brown, Clerk. By John Fouga, Dep.

Clk.

Clerk's Certificate to Transcript.

United States of America,

Northern District of California,—ss.

I, James P. Brown, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify and return to the Hon-

orable, the United States Circuit Court of Appeals

for the Ninth Circuit, that the foregoing volume,

consisting of one hundred and thirty-three pages.
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numbered from 1 to 133, inclusive, is a true and com-

plete transcript of the records, proceedings, plead-

ings, orders, judgment and other proceedings in said

case, and of the whole thereof, as appears from the

original records and files of said court, made up pur-

suant to praecipe filed by plaintiff in error. And

I further certify and return that I have annexed to

said transcript, and include within said paging the

original citation, writ of error, and proof of service

thereof: I further certify that a true copy of the writ

of error was lodged with me for the defendant in

error on Sei3tember 21st, 1906.

I further certify that the cost of said record,

amounting to sixty-four dollars and ten cents

($64.10), has been paid by plaintiff in error.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court at San Francisco,

in the Northern District of California, this 9th day

of October, A. D. 1906, and of the Independence of

the United States the one hundred and thirty-first.

[Seal] JAS. P. BROWN,
Clerk.

By J. S. Manley,

Dei3uty Clerk.
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[Endorsed]: No. 1382. United States Circuit

Court of Appeals for the Ninth Circuit. Gustav

Holmgren, Plaintiff in Error, vs. United States of

America, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Dis-

trict Court for the Northern District of California.

Filed October 9, 1906.

F. D. MONCKTON,
Clerk.
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FOR THE NINTH CIRCUIT.

GUSTAV HOLMGREN,
Plaintiff in Error,

^

vs.

THE UNITED STATES 0Y\
AMERICA,

Defendant in Error.

i

No. 1382.

OPEIMIIMG BRIEF OIM BEHALF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

The plaintiff in error was indicted in the Court below

for a violation of Section 5395 of the Revised Statutes

of the United States. The indictment contained three

counts. He was charged in each of these counts with

the offense of perjury in testifying as a witness in three

separate naturalization proceedings. He had two trials.

On the first trial, he was acquitted on counts one and

two, and convicted on count three. (See Transcript

of Record, p. 21.)



The perjury, with which he was charged and con-

victed on the third count, consisted in swearing that he

had known in the United States the applicant for citi-

zenship, one Frank Werta, for five years immediately

prior to the application for citizenship, whereas, as al-

leged in the indictment, he had not known him for more

than four years prior to said application. (Transcript

of Record, p. 20.) The defendant was granted a new

trial as to his conviction on the third count. (Transcript

of Record, p. 21.) He was subsequently retried on the

third count and convicted, but recommended to the

mercy of the Court. (Transcript of Record, p. 32.)

He was sentenced to pay a fine of $300 and to be im-

prisoned in the State Prison at San Quentin for the

term of three years. A motion for a new trial was made

and denied. (Transcript of Record, pp. 163-165.) A
motion in arrest of judgment was likewise denied.

(Transcript of Record, p. 170.)

The assignments of error are 33 in number, but the

ones principally relied on relate—first, to alleged mis-

conduct of the court below, and of the officials of the

court, and of the jurors; second, errors of the Court in

charging the jury; third, errors of the Court in failing

to charge the jury as to certain matters of law; fourth,

errors of the Court in admitting and rejecting evidence.
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POINTS RELIED ON.

I.

Misconduct.—Indictment Given to Jury.

It is contended, on behalf of the plaintiff in error,

that the court and its officials and the jury committed

misconduct to the substantial prejudice of the plaintiff

in error.

Assignments of error numbers 28 to 33, inclusive,

and particularly assignments numbers 28 and 33, set

forth the nature of the misconduct.

It is complained:

''That the said District Court committed mani-

fest error in permitting the jury upon retiring to

deliberate on a verdict, to take with them, and keep

during all their deliberation in the jury room, the

indictment in the case, upon the back of which was

endorsed the verdict of guilty of another jury upon

a previous trial had on the third count of said indict-

ment." (Tr. of Rec, pp. 48-49.)

Assignment number 33 is substantially the same. (Tr.

of Rec, p. 50.)

The bill of exceptions shows that the alleged miscon-

duct occurred as follows:

"Thereupon and before the jury retired to delib-

erate upon their verdict the clerk of the court hand-

ed to the jury the forms of ballot with the indict-

ment in the case. That said indictment was taken



by them to the jury room and retained by them

during their entire deliberations in the cause. That

the jury retired at 12:30 o'clock and later returned

to the court with a verdict of guilty on the third

count of said indictment. That at the time said in-

dictment was handed to the jury by the officials of

the court and was taken by said jury to the jury

room, there were the following indorsements upon

said indictment:

" 'Form No. 168. Back of cover of indictment

with plea and judgment. Arraigned Nov. 2, 1905.

Mch. 14, 1906. Pleads not guilty. Tried April

5-6-7, 1906. Verdict not guilty on the ist and 2d

Counts of the Indictment and Guilty on the 3d count

of the Indictment. April 13, 1906. New Trial

granted.'" (Transcript of Record, pp. 155-6.)

It is contended that this action of the Court, and of

its officials, and of the jury, was misconduct greatly

prejudicial to the substantial rights of the defendant

and, in effect, deprived him of a fair and impartial

trial.

A motion for a new trial was made on this, among

other, grounds, and a showing made by affidavits that

the misconduct did not occur through the laches or

neglect of the defendant's counsel (Tr. of Record, pp.

166-167) ; and that the objectionable and highly preju-

dicial matter on the back of the indictment was actually

read by the jurors (Tr. of Record, p. 168) ; and the

showing was further supplemented by the affidavit of

one juror (Charles C. Carpenter), who swore:



"That it appeared from one of the endorsements

on said indictment that the defendant had previously

been found guilty of the same charge upon which

he was being tried by the jur>^ of which your de-

ponent was a member. That the fact appearing on

said indictment created an unfavorable opinion

against said defendant in the mind of your depon-

ent." (Transcript of Record, pp. 169-170.)

This motion for a new trial, made, as stated, at the

second trial, was denied. (Transcript of Record, p.

165.)

It is an elementary rule of criminal jurisprudence

that where a defendant is granted a new trial, he is

clothed, upon the retrial, with the same constitutional

guarantees of a fair and impartial trial, presumption of

innocence, proof of guilt beyond all reasonable doubt,

etc. In the eyes of the law, a defendant enters upon a

retrial the same as if he had never been tried before.

"The effect of granting a new trial in a criminal

case is to put the case in the same position in which
it was before any trial had taken place. * * * No
presumption of guilt arises from the former convic-

tion, and it must not be alluded to in the argument."

—Vol. 14, Ency. PI. & Pr., p. 972, and cases there

cited.

Such being the well-established doctrine, it was

clearly improper and, we respectfully submit, reversible

error for the court below to permit the jury, on



the retrial, to take with them to the jury room

the indictment in the case, endorsed on the back,

of which was the fact that the defendant had pre-

viously been found guilty of the same identical

charge upon which he was being tried. It affirma-

tively appears from the affidavit of one juror that

the fact that the defendant had been found guilty by

a previous jury on the very same charge upon which

he was being tried, created an "unfavorable opinion"

against the defendant in the mind of the juror. That

this fact of a previous conviction was known to all of

the jurors also affirmatively appears from the affidavits,

as the entire indictment with all of the endorsements

were read by the jury. That this fact of a previous

conviction must necessarily have greatly prejudiced the

defendant in the opinion of the members of the jury

can not seriously be denied. That the defendant was

thereby denied that "free and impartial trial," which

the supreme law of the land guarantees to every one

accused of crime, must be conceded. The defendant

was entitled to be tried and his guilt or innocence es-

tablished by the evidence presented at the retrial, and to

permit, whether by inadvertence or otherwise, the jury

to receive any information as to what transpired, inimi-

cal to the defendant, at a previous trial, is certainly

error. Particularly so, when the information is con-

tained on such a solemn document as the indictment,

and jury is permitted to take the indictment to the jury

room and peruse it to their hearts' content.



It would be manifestly improper for the prosecuting

attorney, in his argument to the jury, to advert to the

fact that the defendant had previously been convicted

of the same charge on which he was then being tried.

Such conduct on the part of the prosecuting attorney

would be reversible error.

It would, clearly, be gross error for the Court, in its

charge to the jury, to comment on the fact that the de-

fendant had previously been convicted of the identical

charge on which he was then being tried.

If the prosecuting attorney or the Court can not refer

to the previous conviction of the defendant on the same

charge upon which he is being tried, why is it not

equally gross and reversible error for the Court to per-

mit a document to be talcen to the jury room and perused

by the jurors, showing a previous conviction of the de-

fendant on the same charge upon which he is being

tried? That the substantial right of a defendant to a

fair and impartial trial is seriously impaired, whether

the information—that the defendant had been previ-

ously convicted of the same charge upon which he is

being tried—be contained in the argument of the prose-

cuting attorney or in the remarks of the Court or on the

back of the indictment which the Court permits the

jury to take to the jury room and which they actually

peruse, is too plain for argument.

In the case of Ogden vs. United States, 112 Fed. R.,

523, it is held that it was misconduct on the part of the

Court to give to the jury indictments, containing in-
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formation of the adverse result of a previous trial, and

that it would be presumed that prejudice had been gen-

erated by such misconduct. In the case at bar, we show

that prejudice was actually caused (see. affidavit of

Charles C. Carpenter, Tr. of Rec, p. 169).

The case of Ogden vs. United States is squarely in

point. It was decided by the Circuit Court of Appeals

for the Third Circuit. The Court there said:

"Another question is presented to us by the record,

and that is whether the affidavits in support of the

reasons for a new trial, being uncontradicted, do not

make it incumbent upon this Court, not only to re-

verse the judgment of the Court below, with direc-

tions that the motion for a new trial be received and

considered by the Court, but that we should here

direct a new trial to be granted. The affidavits show

that both indictments were handed to the jury by an

officer of the Court, and taken into the jury room

with other papers for their consideration, and that

on the back of each indictment was the endorsement

of the finding of the jury in the former trial, as set

out in the record, that the defendant was guilty.

There can be no question that the fact of the convic-

tion on the indictments in the former trial could not

have been put in evidence before the jury in the sub-

sequent trial, and the Court so expressly ruled. It

would have been improper to have mentioned the

fact to the jury, in argument or otherwise. It was

the right of the defendant below that his case should

be submitted to the jury free from the influence

naturally produced by the fact of a former convic-
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the same testimony. The effect of bringing the fact

of such former conviction prominently and authori-

tatively to the attention of the jurors could not but

be prejudicial to the defendant below.

"It is, however, contended by the counsel for the

defendant in error that it is not shown by the deposi-

tions taken that the endorsements on the indictments

were read by any of the jurors. The fact that papers

with such endorsements upon them were handed to

the foreman of the jury, presumably by authority,

along with other papers, by an officer of the Court,

could hardly fail to give to the jury the impression

that they were intended for their consideration, ani

that they were expected to have some weight in form-

ing their verdict. We do not think it v/as necessary

on the part of the defendant belov/ to show that such

endorsements had been read by the jurors or any

of them. // was a gross violation of the rights of the

defendant below that they should have been handed
to them at all in the manner in which they were.

Trial by jury is properly surrounded by every rea-

sonable safeguard, to insure the absence of any im-

proper influence that might operate upon the minds

of the jurors, and give to their verdict the dignity

and respect so important to be maintained in the

interests of an impartial administration of justice.

It was not necessary, therefore, in our opinion, that

the defendant below should have gone further than

he did, when he showed the presence in the jury

room of the indictments with the obnoxious endorse-

ments, and the circumstances under which they came
into the possession of the jury. Whether proof
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that these endorsements were not read by any of the

jury would have brought us to a different conclu-

sion need not nov/ be considered. If it would have

had such an effect, the burden was upon the defend-

ant in error to produce the proof. The presump-

tion that their presence in the jury room, under the

circumstances, 'was injurious to the defendant beloiv,

remains until rebutted by evidence on the part of

the plaintiff beloiv.

"We could rest this view of the matter upon the

exceeding importance of guarding every approach

by which improper influence may reach the jury

room, and it v/ould much diminish the efficiency of

these safeguards if we were to require the aggrieved

party to a suit, to not only show that obnoxious and

prohibited documents or other evidence were in the

possession of the jury, but that the jurors had ac-

tually availed themselves of the opportunity thus

presented to them by reading or discussing the same.

An auxiliary reason for the view we have thus stated

is that it is not open, to one seeking to set aside the

verdict of a jury, to use jurors themselves as wit-

nesses to disparage their own verdict. While the

proof of the fact that a document was not only in the

possession of the jury, but was read by them, when
considered abstractly, may not transgress the line of

separation between what a juror may and may not

testify to, it would be very hard in practice to so

guard the testimony as to the fact of reading from

trespassing upon the forbidden ground of the effect

of the reading on the making up of the verdict.

"What we take to be the correct rule in this re-

gard is not without support in decided cases, and
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none have been cited to us by the defendant in error

clearly in conflict therewith. Dana vs. Tucker, 4
Johns, 487; Cluggage's Lessee vs. Swan, 4 Bin., 150,

5 Am. Dec, 400; Stull vs. Sfull, i()'y Pa., 243, 47
Atl., 240; La Bonty vs. Lundgren, 41 Neb., 312, 59
N. W., 904; State vs. Snyder, 20 Kan., 306; People

vs. Knapp, 42 Mich., 267, 3 N. W., 927; Moss vs.

Com., 107 Pa., 267; Meyer ys. Cadivalder, (C. C.)

49 Fed., 32."

"We think, therefore, for the reasons stated, that

the judgment of the Court below should be re-

versed, with directions that a new trial be granted."

This authority, we respectfully submit, is decisive of

the law applicable to the case at bar. The reason for

the doctrine there enunciated rests on the soundest

principles.

In that case, as in the case at bar, the showing made

by the plaintiff in error, from affidavits, of the alleged

misconduct was uncontradicted. The United States At-

torney, in the case at bar, did not attempt to impeach

or contravene the statement of facts contained in the

affidavits filed, showing misconduct.

In that case, as in the case at bar, the question is pre-

sented "by the record." {Ogden vs. U. S., p. 52 q.)

It does not appear, from the opinion of the Circuit

Court of Appeals in the case of Ogden vs. U. S., supra,

that any objection or exception had been taken or en-

tered at the time the alleged misconduct occurred, to

wit: at the time the indictment was, with the sanction

of the Court, handed by an official of the Court to ihe



12

jury and taken by the latter to the jury room and there

perused by them. In the case at bar, no objection was

made at the time and, in fact, not until the motion for

a new trial was made. The affidavit of the attorney for

the defendant (Tr. of Rec, pp. 166-167) shows why no

objection was made at the time, and, in fact, establishes

that no objection could be made, as the attorney was not

aware that the Clerk of the Court was handing to the

jur^s with the approval of the Court, the indictment in

the case. The practice of handing the indictment to

the jury is not one fixed by law, or by rule of Court,

or even by custom. In the experience of counsel for de-

fendant, both while he was a prosecuting officer of the

United States and while acting as attorney for persons

charged with crime, the practice of permitting the jury

to take the indictment in the case with them is not an in-

variable rule or custom, and is only exercised sporadi-

cally. In fact, the personal experience of the writer

authorizes him to state that it is a practice indulged in

(3nly occasionally and confined to cases where there are

many counts or charges in the indictment. In the case

at bar, there was but one charge on which the defendant

was being tried—the third count, he having been ac-

quitted upon the first two counts on the first trial of the

case

The Circuit Court of Appeals, in the case of Ogden

vs. United States, supra, passed upon the alleged mis-

conduct from the facts set forth in the record. This is

precisely the situation in the case at bar. While the
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refusal of the Court below to grant a motion for a new

trial may not be reversible error, still if, from the entire

record, this appellate tribunal can see that manifest in-

justice has been done the defendant—that his constitu-

tional right to a fair and impartial trial has been sub-

stantially infringed upon—it will be swift to remedy the

error, plainly appearing in the record and now com-

plained of, although no objection was made at the time.

If, as was said in the case of Ogden vs. United States,

supra, "it was a gross violation of the rights of the de-

" fendant below that they (the indictments) should

" have been handed to them at all in the manner in

" which they were," this appellate court will be quick

to correct the injustice done to the defendant, even

though, through inadvertence or' otherwise, no objec-

tion and exception were entered at the time.

The rule is well and compendiously stated as follows:

*'An exception to the general rule—that an appel-

late court will not consider objections first raised on

appeal—exists in the case of errors apparent on the

face of the record; these may be considered by the

Court, though not objected to below."

Cyc, Vol. 2, p. 678, and cases there cited.

See also, 2 Cent. Dig., title "Appeal and Error,"

Sees. 1 145, et seq.

Fuller vs. Ferguson, 26 Cal., 546.

Bennett vs. Butter-worth, 11 How., 669; 13 L.

Ed., 859.
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Garland vs. Davis, 4 How., 131 ; 11 L. Ed., 907.

Kentucky L. Ins. Co. vs. Hamilton, 63 Fed. R.,

93; 22 U. S. App., 586, S4S; II C. C. A., 42.

"But where error appears in the record proper,

the appellate or reviewing court may correct it

notwithstanding that no exception was taken

thereto."

Cyc, Vol. 2, p. 715, and cases there cited.

2 Cent. Dig., title "Appeal and Error," Sec.

1 147.

Macker vs. Thomas, 7 Wh., 530; L. Ed., 515.

The alleged misconduct appears in the record proper

—in the bill of exceptions. (See Tr. of Rec, pp. 155-

156; 166-170.)

When, from the whole case, manifest injustice has

been done, the appellate court will remedy the error,

notwithstanding that no objection was made.

Ringgold vs. Haven, i Cal., 108.

When the whole record is brought up, the Court may

reverse upon a defect not noticed below, and even upon

its own notice of one not pointed out by counsel.

Garland vs. Davis, 4 How., 131, 14J; 1 1 L. Ed.,

907.

If error is apparent upon any part of the record, it is
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open to review, whether it is found in the bill of excep-

tions or elsewhere.

Suydam vs. JVilliamson, 20 How., 427; 15 L.

Ed., 978.

The appellate court will notice a plain error in the

record, even though there be no assignment of error.

United States vs. Pena et al., 175 U. S., 500; 44

L. Ed., 251.

Stevenson vs. Barbour, 140 U. S., 48; 35 L. Ed.,

Roue vs. Phelps, 152 U. S., 87; 38 L. Ed., 365.

Xo presumption can be made in favor of the judg-

ment of a lower court where error is apparent in the

record.

United States vs. Wilkinson, 12 How., 246; 13

L. Ed.. 974.

Reynolds vs. United States, 98 U. S., 145; 25 L.

Ed., 244.

Counsel for the United States may endeavor to differ-

entiate the case of Ogden vs. United States, supra, with

the case at bar, on the ground that the Circuit Court of

Appeals in the case of Ogden vs. United States held

that the lower court committed error in refusing to en-

tertain a motion for a new trial and in declining to

permit affidavits, showing that the indictments in that

case had been handed to the jury and kept by them
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during their deliberations, to be filed. But such at-

tempt will fail, for the Circuit Court of Appeals placed

its decision in the case of Ogden vs. United States on

two grounds: First, that the lower court committed

reversible error in refusing to entertain a motion for

a new trial and in declining to permit affidavits to be

filed showing that the indictments were handed to the

jury and kept by them during their deliberations; and,

Second, that it appeared from the record that the trial

court committed reversible error in permitting the in-

dictments in the case to be "handed to the jury by an

officer of the court, and taken into the jury-room with

other papers for their consideration, and that on the

back of each indictment was the endorsement of the

finding of the jury in the former trial, as set out in the

record, that the defendant was guilty." It is upon this

latter ground that we invoke the applicability of the

decision of the Circuit Court of Appeals in the case

of Ogden vs. United States.

It appears, from the record, that the court below, and

its officials and the jury committed misconduct preju-

dicial to the substantial rights of the defendant. The

facts, upon which such misconduct is predicated, ap-

pear affirmatively in the record. (See Tr. of Rec, pp.

155-6; 166-170.)

We challenge the United States attorney successfully

to confute the soundness of the reasoning in the case of

Ogden vs. United States. It is not open to doubt that

jurors would naturally be influenced by seeing, on the
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back of the indictment, the adverse result of a previous

trial, and that they would be prejudiced by such knowl-

edge.

As was well said in the case of Ogden vs. United

States :

"The effect of bringing the fact of such former

conviction prominently and authoritatively to the

attention of the jurors would not but be prejudicial

to the defendant below. * * * The presump-

tion that their presence in the jury-room, under the

circumstances, was injurious to the defendant be-

low, remains until rebutted by evidence on the part

of the plaintiff below."

The true rule is thus forcibly stated by Mr. Chief

Justice Fuller, in the case of Mattox vs. United States,

143 U. S., 140; 36 L. Ed., 917:

"It is vital * * * that the jury should pass

upon the case free from external causes tending to

disturb the exercise of deliberate and unbiased

judgment. Nor can any ground of suspicion that

the administration of justice has been interfered

with be tolerated/'

We affirmatively show that one juror was influenced

and that it created an "unfavorable opinion" against

the defendant in the mind of the juror. No contradic-

tion of any kind was even attempted by the prosecution.

Curiously enough, the lower court, in the case at

bar, brought itself, at the outset of the motion for a new
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trial, squarely within both grounds of the decision of

the Circuit Court of Appeals in the case of Ogden vs.

United States. The lower court, in the case at bar, at

first declined to permit the affidavits of the jurors

to be filed, or, to speak more accurately, to be con-

sidered. The Court, however, permitted the affidavit

of Mr. Marshall B. Woodworth, the attorney for the

defendant, to be filed and considered on the motion for

a new trial. But, on reflection, the lower court, as the

record shows (Tr. of Rec, pp. 164-5), ^^en after the

submission of the motion for a new trial, directed the

affidavits to be filed and "stated it would consider said

affidavits in determining said motion for a new trial"

(Tr. of Rec, p. 165).

But, we rely, with the utmost confidence, for a re-

versal on the second ground of decision in the case of

Ogden vs. United States, viz., that the record discloses

that an error, greatly prejudicial to the substantial

right of the defendant to a fair and impartial trial, has

been committed.

Besides what the record itself discloses on pages 155

and 156 of the Transcript of Record as to the miscon-

duct of the court, its officials and of the jury, we sup-

plemented the showing disclosed in the record by intro-

ducing the affidavits of jurors on the motion for a new

trial (see Tr. of Rec, pp. 166-170).

The practice of presenting affidavits by jurors, to

show misconduct, is perfectly proper and does not come
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within the rule forbidding jurors from impeaching

their verdict.

State vs. Parker, 65 Pac. Rep., p. 776, and cases

there cited.

In the above case, it was distinctly held that the affi-

davit of a juror may set forth the facts upon which

he based his verdict, and that it is for the Court to

deduce from these facts whether or not such miscon-

duct occurred as to prejudice the substantial rights of

a defendant.

Affidavits of jurors will be received, for the purpose

of avoiding a verdict, to show any matter occurring

during the trial, or in the jury-room, which does not

essentially inhere in the verdict itself.

Wilson vs. People, 4 Park. Crim. Rep., 619,

632.

Thomp. & M. Juries, Sees. 262, 364, 448.

Nelms vs. State, 13 Smedes & M., 500, S08.

Taylor vs. Everett, 2 How. Pr., 32.

Thomas vs. Chapman, 45 Barb., 98.

Gottlieb vs. Jasper, 27 Kan., 776.

JJ. S. vs. Reid, 12 How., 361 ; 13 L. Ed., 1023.

Farrar vs. State, 2 Ohio St., 54.

In the case of Mattox vs. United States, 143 U. S.,

140; 36 L. Ed., 917, it was held that, on a motion for

a new trial on the ground of bias on the part of one

of the jurors, the evidence of jurors as to the motives
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and influences which affected their deliberations is in-

admissible either to support or to impeach the verdict;

but a juryman may testify to any facts bearing upon the

question of the existence of any extraneous influence.

In the case of United States vs. Reid, 12 How., 361,

366; 13 L. Ed., 1023, 102s, Mr. Chief Justice Tanej^,

in speaking of the question whether the affidavits of

jurors impeaching their verdict ought to be received,

said:

*'It would perhaps hardly be safe to lay down
any general rule upon this subject. Unquestionably

such evidence ought always to be received with

great caution. But cases might arise in which it

would be impossible to refuse them without violate

ing the plainest principles of justice."

Mr. Justice Brewer, in the case of Perry vs. Bailey,

12 Kan., 539, 345 (12 Kan., 415, 4IQ, 2nd Ed.), (Su-

preme Court of Kansas), clearly and succinctly states

the true rule of demarcation between what may and

what may not be established by the affidavits of jurors

to set aside a verdict, as follows:

"Public policy forbids that a matter resting in the

personal consciousness of one juror should be re-

ceived to overthrow the verdict, because being per-

sonal it is not accessible to other testimony. It gives

to the secret thought of one the power to disturb the

expressed conclusions of twelve. Its tendency is to

induce bad faith on the part of a minority; to in-

duce an apparent acquiescence with the purpose of
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subsequent dissent; to induce tampering with indi-

vidual jurors subsequent to the verdict. But as

to overt acts, they are accessible to the knowledge of

all the jurors. If one affirms misconduct, the re-

maining eleven can deny. One can not disturb the

action of the twelve. It is useless to tamper with

one, for the eleven may be heard. Under this view

of the law, the affidavits were properly received.

They tended to prove something which did not es-

sentially inhere in the verdict—an overt act, open to

the knowledge of all the jury, and not alone within

the personal consciousness of one."

The affidavits offered in the case at bar were, under

the authorities above referred to, admissible for the

purpose of showing "extraneous influences" operating

upon the minds of the jurors, or an "overt act, open to

the knowledge of all the jury," which was deeply pre-

judicial to the substantial right of the defendant to a

fair and impartial trial.

We respectfully submit that from the facts, appear-

ing on the record, there was misconduct so prejudicial

to the defendant as to entitle him to a reversal and a

new trial.

11.

The Court erred in failing to warn the jury of the

danger in convicting a defendant on the testimony of

an accomplice.

This matter is the subject of assignment of error

number 23 (Tr. of Rec, pp. 46, 154). It is contended
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that the Court erred in failing to give the instruction

set out in said assignment of error, and in failing to

give any advice to the jury as to the weight and cre-

dence to be accorded the testimony of an accomplice

and in failing to warn the jury of the danger in convict-

ing a defendant on the testimony of an accomplice.

The requested instruction, which the Court refused

to give, is as follows

:

"I charge you that if you believe the testimony

of the witness Frank Werta, then that said witness

was an accomplice in crime with the defendant's

aid. I instruct you that before you can convict said

defendant the testimony of the witness Frank Werta
should be corroborated by the testimony of at least

one witness, or strong corroborative circumstances."

The common law rule, which prevails in the Fed-

eral Courts, is that a defendant may be convicted upon

the uncorroborated testimony of an accomplice. But

the practice of the courts, where such doctrine obtains,

is to warn the jury of the danger of convicting unless

the accomplice be strongly corroborated. The general

rule is well stated in Greenleaf on Evidence (6th Ed.),

Vol. I, p. 493, as follows:

"Sec. 380. The degree of credit which ought to

be given to the testimony of an accomplice, is a

matter exclusively within the province of the jury.

It has sometimes been said, that they ought not to

believe him, unless his testimony is corroborated by

other evidence, and, without doubt, great caution in
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weighing such testimony is dictated by prudence

and good reason. But, there is no such rule of law,

it being expressly conceded that the jury may, if

they please, act upon the evidence of the accomplice

without any confirmation of his statement. But, on

the other hand, judges, in their discretion, will ad-

vise a jury not to convict of felony upon the testi-

mony of an accomplice alone, and without corrob-

oration; and it is now so generally the practice to

give them such advice, that its omission would be

regarded as an omission of duty upon the part of

the judge."

No common law rule forbids a conviction upon the

uncorroborated testimony of an accomplice, if his evi-

dence satisfies the jury of the guilt of the accused be-

yond a reasonable doubt. Hence, although the uncor-

roborated testimony of an accomplice should be re-

ceived and considered by the jury with caution, and

the court should and usually does instruct them to that

efiPect, they may, in the absence of a statutory provision

to the contrary, convict upon the evidence of an accom-

plice alone, although uncorroborated.

Cyc, Vol. 12, p. 453.

United States vs. Ybanez, 53 Fed. Rep., 536.

United States vs. Flemming, 18 Fed. Rep., 907.

United States vs. Harries, 26 Fed. Cas., No.

15309, 2 Bond. R., 311.

United States vs. Smith, 27 Fed. Cas., No. 16322,

2 Bond. R., 323.
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United States vs. McKee, 26 Fed. Cas., No.

15685, 3 Dill. R., 546.

United States vs. Lancaster, 26 Fed. Cas., No.

15556, 2 McLean R., 431.

United States vs. Reeves, 38 Fed. Rep., 404.

United States vs. F'fl/i Leuven, 65 Fed. Rep., 78.

United States vs. Sykes, 58 Fed. Rep., 1004.

United States vs. Kessler, Bald. R., 22.

United States vs. Sacia, 2 Fed. Rep., 708.

People vs. Bonney, 98 Cal., 278.

See, also. Sec. 1 1 1 1 Penal Code Cal.

The court below not only declined to instruct the

jury in the language requested by counsel for defendant,

but failed to give any instructions at all to the jury ad-

vising them to be cautious in convicting upon such tes-

timony, and as to what weight should be accorded such

evidence. In these respects, we respectfully maintain

the learned Judge of the court below was in error.

Although an accomplice is a competent witness for

the prosecution, his testimony should be received with

great care and caution.

United States vs. Smith, Fed. Cas. No. 16322.

United States vs. Babcock, Fed. Cas. No. 14487.

United States vs. Goldberg, Fed. Cas. No.

15223.

United States vs. McKee, Fed. Cas. No. 15686.

Except in one State, it seems to be the well-estab-
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instruct that the testimony of an accomplice should be

viewed by the jury with great care and caution.

See cases cited in Blashfield on Inst, to Juries, p. 485.

And a refusal to so instruct is ground for reversal.

Solander vs. People, 2 Colo., 48.

Cheatham vs. State, 67 Miss., 335.

People vs. Sternberg, in Cal., 11.

People vs. Strybe, 36 Pac. R., 3.

People vs. Bonney, 98 Cal., 278.

A conviction founded on the uncorroborated testi-

mony of an accomplice is legal, although it is almost

universal practice, sanctioned by long usage and delib-

erate judicial approval, to instruct juries to be cautious

in convicting upon such testimony.

United States vs. Neverson, i Mackey, 152.

United States vs. Bicksler, i Mackey, 341.

State vs. Hyer, 39 N. J. Law.

State vs. Honey, 19 N. C, 390.

State vs. Miller, 97 N. C, 484.

In United States vs. Sykes, 58 Fed. Rep., 1000, IG04,

Judge Dick, in charging the jury, said:

"The degree of credit which ought to be given to

the testimony of an accomplice is a matter ex-

clusively within the province of the jury, and they

may believe and act upon such evidence without
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any confirmation of his statements. But it is the

duty of the judge to advise the jury to consider such

testimony with great caution, and not to regard it

as worthy of credit without corroboration by other

evidence material to the issues before them. In

doing so, the judge does not withdraw the case

from the jury by positive direction, but only ad-

vises them not to give credit to such unsupported

testimony."

In Hanley et al. vs. United States, 123 Fed. Rep., 849,

it was held that a defendant in a criminal case in the

Federal Courts can not complain because the testi-

mony of an accomplice was submitted to the jury, under

instructions that it should be received with caution and

carefully scrutinized.

There is a total want of such instructions in the case

at bar.

In United States vs. Ybanez, 53 Fed. Rep., 536, S40,

Judge Maxey said:

An accomplice "is a person who knowingly and

voluntarily, and with common intent with the prin-

cipal offender, unites in the commission of an of-

fense."

"It is the settled rule in this country that an ac-

complice in the commission of a crime is a compe-

tent witness, and the government has the right to

use him as a witness. It is the duty of the court

to admit his testimony, and that of the jury to con-

sider it. The testimony of an accomplice is, how-
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ever, always to be received with caution, and

weighed and scrutinized with great care by the

jury; and it is usual for the courts to instruct juries

—and you are so instructed in this case

—

not to re-

gard the evidence of an accomplice unless he is con-

firmed and corroborated in some material parts of

his evidence connecting the defendant with the

crime, by unimpeachable testimony."

While, technically, the learned Judge of the court

below may have been correct in refusing to give an in-

struction in the precise language requested by counsel

for defendant, nevertheless, the duty rested upon him

to give to the jury some appropriate instructions, tell-

ing them (to use the language of Judge Maxey) that

the testimony of an accomplice is "always to be received

with caution, and weighed and scrutinized with great

care by the jury." The jury was left in total ignorance

as to how they should weigh and consider the testi-

mony of the accomplice, Frank Werta.

Where the record shows that the jury was improp-

erly instructed, a new trial should be granted.

Cyc, Vol. 2, p. 716, and cases there cited.

In United States vs. Van Leuven, 65 Fed. R., 78, 81,

District Judge Shiras said:

"At the common law, as the same existed in Eng-

land, in the progress and development of that law

the conclusion was reached by the judges charged

with the duty of presiding over trials of criminal
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cases that it was unwise for a jury to convict a

person upon the uncorroborated testimony of an ac-

complice, and therefore judges cautioned the juries

in this particular, and charged them that it was

unwise for the jury to convict upon the uncorrob-

orated testimony of an accomplice. In the state of

Iowa it has been enacted as a provision of statutory

law that no person shall be convicted of a crime

upon the uncorroborated testimony of an accom-

plice, but there must be corroborative testimony

tending to connect the defendant with the commis-

sion of the crime. I have airways deemed it my
duty as a judge of a court of the United States, and

trying cases arising in the state of Iowa, and uhere

the defendant is a citizen of this state, to say to the

jury THAT THEY CANNOT CONVICT UPON THE UN-
CORROBORATED TESTIMONY OF AN ACCOMPLICE."

The defendant in the case at bar is a citizen of the

State of California, and there is a statute in the State

of California similar to that enacted in the State of

Iowa.

See Section iiti of the Penal Code of California.

We respectfully submit that the remarks and the

course invariably pursued by District Judge Shiras

are peculiarly applicable to, and should have been fol-

lowed in, this case by the court below.

That Frank Werta, the prosecuting witness, was an

accomplice, will not be seriously disputed. He was

the applicant for citizenship. He had not resided in
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the United States for the requisite period of five years.

He went before the court and swore falsely that he

had resided in the United States for five years. Un-

less he had done so, the defendant could not have been

a witness and could not have committed the alleged

of]fense. In other words, it required the concurrence

or participation of Werta to enable the defendant to

commit the alleged crime of perjury.

An accomplice signifies, in law, a guilty associate in

crime.
1

United States vs. Neversofi, i Mackey, 152.

Cross vs. People, 47 111., 152; 95 Am. Dec, 424.

The prosecuting witness, Werta, was certainly an

accessory before the fact. By his appearing before the

court as an applicant for citizenship, he made it pos-

sible for the defendant to commit the alleged offense.

Besides, he committed perjury, for which he was ar-

rested but never prosecuted. He was, however, de-

tained for some time to testify against the defendant

(see Tr. of Record, pp. 79-80).

"All the courts agree that an accessory before

the fact is an accomplice within the rule requiring

corroboration of testimony of an accomplice."

Cyc, Vol. 12, pp. 445, 446, and cases there cited.

In perjury, all persons having a knowledge of the
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falsity of the statements and aiding in the crime are

accomplices.

Cyc, Vol. 12, p. 446.

Smith vs. State, 37 Tex. Cr., 488; 36 S. W., 586.

Andersofi vs. State, 20 Tex. App., 438.

Blakely vs. State, 24 Tex. App., 616; 7 S. W,,

233; 5 Am. S. R., 912.

State vs. Scott, 28 Or., 331.

Clearly, Werta, the prosecuting witness, was an ac-

complice, and while a conviction may be had in the

Federal courts on the uncorroborated testimony of an

accomplice, nevertheless the duty rested on the court

below to instruct and warn the jury as to the weight

and credence to be given the testimony of an accom-

plice, and the danger of convicting unless the testimony

of the accomplice be strongly corroborated. A reading

of Werta's testimony will show that he is an ignorant,

illiterate man. His testimony is a mass of contradic-

tions and plainly indicates his irresponsibility and un-

reliability. While it did not appear in the case that

he had actually been promised immunity for his per-

jury in the naturalization proceedings by testifying

against the defendant Holmgren, it does appear that he

had been arrested and subsequently detained as a witness

for the United States and then secured his release on

bonds (Tr. of Rec, pp. 79-80). He has never been

prosecuted on any charge by the Government. The

danger of testimony, emanating from such a man as
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Werta, being colored, warped, exaggerated, and far

beyond the truth, to serve the interests of the witness

in escaping punishment himself is obvious. The liabil-

ity to intimidation from fear of prosecution, and the

anxiety to secure one's own freedom, are strong incen-

tives in the heart of a weak, irresponsible and ignorant

person to pervert the truth. As was aptly said by Dis-

trict Judge Shiras, in charging the jury in the case of

United States vs. Van Leuven, supra:

"There is always present to the mind of that per-

son (the accomplice) the belief or understanding

that if he testifies on behalf of the government he

may be freed from prosecution, or escape punish-

ment."

A perusal of the direct examination of Werta will

show that his testimony was literally wrung from him

by a series of strongly leading and suggestive questions.

On cross-examination, when asked what questions were

put to him when his application to become a citizen

came up, he said:

"I did not understand English at that time.

"Q. You did not understand English at that

time?

"A. I did not understand very much.
"Q. You did not understand what was going on

at that time?

"A. Not much." (Tr. of Rec, p. 78, 79.)

And yet it was upon this kind of testimony, and com-
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ing from such a witness, that the United States Attorney

asked for a verdict of guilty, u-ithout a word of caution

from the Court as to the unreliability and grave danger

of such evidence. No other witness was called by the

Government to show what the defendant said to the

court at the time of the naturalization proceedings.

The instruction, by the court below, to the effect that

each assignment of perjury must be established by the

prosecution by the testimony of tv/o witnesses or by the

testimony of one witness and corroborating circum-

stances was not tantamount to advising and warning

the jury as to the weight and credence to be given the

testimony of an accomplice. To tell the jury that the

assignments of perjury—the fact, that the particular

statements, // said, were really false—must be estab-

lished by the testimony of two witnesses or one wit-

ness and corroborating circumstances, is one thing. To

tell the jury that the testimony of an accomplice is to

be viewed with care and caution, is quite another thing

m law. Neither can be confounded with the other.

Each has its separate wise function and useful scope in

the criminal law. The former is directed and limited

to the falsity of the particular statement charged to

have been made; the latter is directed and confined to

the degree of credibility to be accorded the testimony

of an accomplice. And if the Government seeks to

show that a defendant made a certain statement claim-

ed to be false, and it is so unfortunate as to be com-

pelled to rely, for proof of the fact that the statement
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was actually made, upon an accomplice, and not a dis-

interested witness, it may do so, but the jury should be

advised and warned about convicting on such testi-

mony of an accomplice.

In a prosecution for perjury, every allegation of the

indictment may be established by the testimony of a

single witness, except the allegation that the evidence

in question given by the prisoner was false, and that

he did not believe it to be true. Such allegation must

be established by two witnesses, or by one witness with
satisfactory corroboration.

United States vs. Hall, 44 Fed. Rep., 864; 10

L. R. A., 324.

Considerable evidence, it is true, was adduced by the

Prosecution to show that the statements claimed to have

been made by the defendant were false; but, as stated,

there was only one witness called to testify as to what

statements the defendant actually made, and that one

witness was the accomplice Werta.

Being an accomplice, we respectfully submit that the

court below should have given the jury some appro-

priate instructions as to the weight to be accorded the

testimony of the accomplice Werta, and should have

warned them of the danger of convicting on the testi-

mony of an accomplice, ''unless he is confirmed and

" corroborated in some material parts of his evidence
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" connecting the defendant with the crime by unim'

" peachable testimony"

(Language of Judge Maxey in United States vs.

Ybanez, supra.)

III.

The Court erred in failing to charge the jury that the

perjury must he "corrupt" and "malicious" as well as

"knowing" and "wilful"

This matter is the subject of assignment of error No.

i6, and also of assignments of error Nos. 13, 14, 15

and 17.

The Court, in its charge to the jury, entirely omitted

to advise them that the perjury must be "corruptly," be-

sides being "wilfully and knowingly," committed (see

Tr. of Rec, p. 148).

Rash or reckless statements on oath are not perjury,

but the oath must be wilfully corrupt.

United States vs. Shellmire, Fed. Cas. 16271.

United States vs. Edwards, 43 Fed. Rep., 67.

It is well settled that the omission, in cases of per-

jury, from the instruction of the Court of the word

"corruptly" renders the instruction erroneous.

Hughes on Inst, to Juries, Sec. 276.

State vs. Higgins, 124 Mo., 640; 28 S. W, R.,

,78.

H!x vs. People, 157 111., 382; 41 N. E., 862.
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IV.

The Court committed error in refusing to give to

the jury instruction Xo. j, requested by defendant {see

Tr. ofRec.,p. Ij4).

The requested instruction, which the Court refused

to give, was as follows

:

''I charge you that you can not convict the de-

fendant upon mere suspicions, however strong they

may be. The defendant can only be convicted upon

evidence, and only when the evidence is such as

establishes his guilt to a moral certaint}^ and beyond

all reasonable doubt." (See Tr. of Rec, p. 41.)

This instruction should have been given, in view of

the fact that the accomplice Werta was entirely uncor-

roborated as to just what statements the defendant made

in the naturalization proceedings. A reading of his

examination, both direct and cross, will show its un-

reliabilit}'. Just what questions were propounded to

the defendant at the time of the naturalization pro-

ceedings, or what questions and statements he then

made, do not appear. Whether the ser\'ice of the ac-

complice Werta on American vessels was considered

by the defendant as a part of Werta's residence in the

United States (which we endeavored to show upon the

cross-examination of Werta), does not appear. Under

all the circumstances of the case, this instruction should

have been given.
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V.

The Court committed error in refusing to instruct

the jury that:

''Where a person who is a mariner comes to the

United States and afterwards follows his business

as a mariner, if he has the intention of becoming a

citizen of the United States, that his abode on

American vessels would constitute a residence in the

United States." (See Tr. of Rec, p. 154.)

This error is made the subject of assignment No. 22

(Tr. of Rec, p. 45).

This instruction should have been given. For, if the

defendant honestl}' believed that Werta had ser\'ed for

several years on American vessels, and that this consti-

tuted a residence within the United States, he was not

guilty of wilful, knowing and corrupt perjury, and if

the applicant for naturalization, Werta, had served on

American vessels for a space of time sufficient in addi-

tion to his residence on terra firma in the United States,

to m.ake up his residence of five years in the United

States, having the intention to become a citizen all of

this time, he was not guilty of perjury in swearing that

he had lived in the United States for five years. In

other words, his service on American vessels cuts an

important figure in determining his residence within

the United States, and, under this view of the case, the

instruction should have been given.
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VI.

The Court erred in sustaining the objections of the

United States Attorney to the introduction in evidence

of a document, purporting to be the application and

affidavit of the witness, Frank Werta, to the local Board

of Inspectors.

This is made the subject of assignment of error No.

2 (Tr. of Rec, p. 37) . For the colloquy between coun-

sel and the Court, in sustaining the objections of the

United States Attorney, see pages 69 to 73 inclusive of

the Record.

The affidavit made by the witness Werta was offered

for the purpose of impeaching his testimony.

The learned Judge of the court below considered

that the affidavit did not contradict the testimony of

the witness in any respect (Tr. of Rec, p. 71). But it

is respectfully submitted that that was a matter for the

jury, and not for the Court, to determine. It certainly

was competent evidence to impeach the testimony of

the witness Werta.

It was offered to show that the applicant had served

a long time on American vessels; more than sufficient,

with his abode on the soil of the United States, to con-

stitute the necessary residence of five years. The court

below, however, refused to permit the introduction of

this affidavit, which, we submit, was, under all of the

facts of this case, reversible error.
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VII.

// is lastly claimed that the lower court committed

error in overruling the demurrer and motion in arrest

of judgment.

(See assignments of error, Nos. i, 30; Tr. of Rec,

PP- 37,49-)

One of the grounds of demurrer, which was renewed

on the motion in arrest of judgment, was that the court

below was without jurisdiction, for the reason that the

alleged ofifense sought to be set out was a matter of

State cognizance.

(See grounds of demurrer, Tr. of Rec, p. 25; also

motion in arrest of judgment, Tr. of Rec, 170.)

The alleged perjury was committed in the State

court. We contend that the Federal courts have no

jurisdiction, by virtue of that fact. In this connection,

we can do no better than to refer to the dissenting opin-

ion of Hon. E. M. Ross, a member of this Appellate

court, in the case of Schmidt vs. United States, 133

Fed. Rep., 266.

It is respectfully submitted that, for the various rea-

sons urged in this brief, the judgment of the court

below should be reversed and the defendant given a

new trial.

MARSHALL B. WOODWORTH,
Attorney for the Plaintiff in Error.
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United States Circuit Court of Appeals

FOR TilE NINTH CIRCUIT

GUSTAV HOLMGREN,
Plaintifif in Error,

vs.

UNITED STATES OF AMERICA,

Defendant in Error.

No. 1382.

BRIEF ON BEHALF OF DEFENDANT
IN ERROR.

As stated by counsel in his brief, plaintiff in error was in-

dicted in the court below for the crime of perjury committed

while testifying as a witness in certain naturalization proceed-

ings, and upon the first trial of the case was acquitted upon

the first and second counts and convicted upon the third count.

A new trial upon the third count was granted, and a second

conviction followed. It is from this judgment of conviction

that the present writ of error seeks to relieve plaintiff in error.

We shall endeavor to consider the points relied upon by

counsel for plaintiff in error in the order in which they are

treated in his brief.
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Objection is made and error is assigned upon the action of

the Court in permitting the jury upon retiring to deliberate

upon the verdict, to take with them, and keep during their

deHberations in the jury room, the indictment in the case, upon

the back of which was endorsed the verdict of guilty of an-

other jury upon a previous trial had on the third count of said

indictment.

The case of Ogdcn vs. United States, 112 Fed. R. 523 is

cited by counsel as authority for the proposition contended for

under this assignment of error. A careful examination of the

opinion of the Court in that case will disclose in the first place,

as stated by counsel for plaintiff in error, on pages 15 and 16

of his brief, that the Court below refused absolutely to even

permit the plaintiff in error there to file a motion for a new

trial at all. The Appellate Court decided that such action

was properly assignable as error and that it was in fact error

for the Court below to refuse such permission. This point

alone was decisive of that case and we think that the other

remarks concerning the taking of the indictment into the jury

room, should be considered as obiter dicta.

But even independently of this proposition, we believe that

the case of Ogden vs. United States cannot be considered as

authority for reversing the judgment in this case. The en-

dorsement upon the back of the indictment there, as will be

seen by an examination of it at page 525 of the opinion of

the Court, was by no means the same, or even similar to the

endorsement upon the indictment which was taken to the jury

room by the jurors in the case at bar. In the Ogden case, the

endorsement showed a verdict of guilty upon two counts, and
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a special finding of fact, namely, that the defendant there was

the proprietor of the Ridge Ave. Beef Company. In this case,

as will be seen on pages 155 and 156 of Transcript of Record,

and particularly at the top of page 156, the endorsement

showed that a verdict of not guilty had been found on the first

two counts of the indictment, and guilty on the third count of

the indictment, and further, that on April 13th, 1906, a new

trial had been granted to the defendant. No such endorsement

appears upon the indictment in the Ogden case. The jury

in this case, then, were advised that on two out of the three

charges contained in the indictment, a previous jury had re-

turned a verdict of not guilty, and that as to the third count,

the Court had determined that the defendant in the court be-

low, plaintiff in error here, had not had a fair trial, had not

been justly convicted, and that the verdict against him had

been set aside by the Court. To say 'that it is fundamental

error to permit such a fact to come to the attention of the jury

is, we think, to go far beyond the rule announced in the de-

cided cases.

Examining the Ogden case further, on page 527, near the

end of the Court's opinion, we find that the following language

was used

:

"What we take to be the correct rule in this regard, is

not without support in decided cases, and none have been

cited to us by the defendant in error clearly in conflict

therezuith."

The rule which we think has the greater support, both in

reason and in authority, is that the action of the Court in per-
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be taken by the jury to the jury room, cannot be complained of

on appeal, and cannot avail to set the verdict aside, unless the

attention of the Court was first called by the defendant, or his

counsel, to the fact at the time of the occurrence. In this

connection, we desire to call to the Court's attention, the case of

Cargill vs. Commonwealth, 20 S. W. Rep. 783.

The Court in that case, in considering this point, uses the

following language which, we think, is peculiarly applicable

to the case at bar

:

"The ground mostly relied on in argument for a re-

versal is that the jury, when they retired to make their

verdict, took with them to their jury room the indictment,

and that upon the back of it was written the former

verdict. The Criminal Code (section 248) provides that

a jury, upon retiring to deliberate as to a finding, may

take with them all papers and other things that have been

given in evidence. It has always been customary and

is proper for them to take the indictment. That the en-

dorsement of the former verdict was allowed to remain

on it was, of course, an oversight ; but the appellant made

no objection, and it was his business, as much as that of

the other side, to see that the proper papers were taken

by the jurj^, and, if not being done, to call the Court's at-

tention to it. By proper vigilance upon his part, his right

of objection would have been available to him. An ac-

cused has a right, of which he cannot be deprived, to be in

court when the case is submitted to the jury. He has a
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to make any question he desires relative thereto."

In this case, it appears at pages i66 and 167 of the Tran-

script of Record, that the attorney for the plaintiff in error,

defendant in the court below, filed an affidavit by himself, stat-

ing in substance, that he did not notice the action of the deputy

clerk of the Court in handing the indictment to the jury, and

was not aware of his action until several days after the verdict

had been rendered.

We do not think that an affidavit of that character can avail

to excuse counsel for his failure to do what the Court in the

Cargill case says it was his business to do. There is no show-

ing in the affidavit, and it is not the fact, that the indictment,

or any other papers were surreptitiously introduced into the

jur}' room, but on the contrary, counsel's affidavit shows that

he saw the deputy clerk hand certain papers to the jury before

retiring to deliberate on the verdict, and he said that he

"thought that they were simply forms of verdict to be returned

by the jur}-." The counsel had a right to see these papers^

no objection would, or could have been made to his seeing

them, but he did not avail himself of that right, nor in any

way call the Court's attention to the fact that papers were be-

ing delivered to the jury, nor did he make any objection to

such action.

We also desire to call to the attention of the Court the case

of Harvey vs. State, 34 S. W. Rep. 625. In that case it

appears that the Court's attention was called to the fact that

a former verdict was endorsed upon the indictment, before the

retirement of the jury, and that an attempt was made by the
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over the face of it. The Court in that case uses the following

language

:

"The appellant also assigns as error that the Jury on

their retirement were permitted by the Court to take out

with them the verdict of guilty and imprisonment for

lo years, rendered at a former term on the trial of this

defendant in this case. There is no separate bill to the

action of the Court in this regard, but the whole ques-

tion was presented in a motion for a new trial, and on

the overruling of the same a bill was reserved to the ac-

tion of the Court. The bill shows that the Court's at-

tention was called to the matter of a former verdict being

on the indictment before the retirement of the jury, that

he informed counsel that the indictment would not be sent

out. The clerk, however, it appears, attempted to ob-

literate said verdict by spreading ink over the face of it,

and so presented it to the Judge. The Judge certifies

that it did not appear to him to be legible, and in such

condition he sent it out with the papers to the jury, but

that he did not inform appellant's counsel of his action in

the premises, and the bill shows that they and appellant

were ignorant of the matter until the return of the ver-

dict by the jury.

"Appellant introduced several witnesses who testified

that they could make out the verdict. The State also

introduced several witnesses on the subject, who testified

that they could not read the verdict in its then condition.

The State also introduced Marchman, one of the jurors
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out the verdict, and that the matter was not called to his

attention while they were considering of their verdict; and

while in the jury room, in his presence and hearing, this

matter was not alluded to or discussed. The original in-

dictment, with the verdict thereon, is also before the

Court, having been sent up for inspection. Several cases

have come before this Court involving this question,

where the verdict was plain and legible, but no exception

was taken to the action of the Court at the time in al-

lowing the indictment with the verdict to be taken out

by the jury, and this Court refused to reverse the cases

on such grounds. See Cook v. State, 4 Tex. App. 265

;

Anschicks v. State, 6 Tex. App. 524. In the latter case

the Court says: 'It was the business of counsel to see

to it that the jury zvcre permitted to carry with them

such papers as were proper to he used in their retirement

;

and, if the attention of the Court had been called to the

subject, and it had refused to give the proper directions,

it should have been presented by bill of exception/ In

this case, however, the bill shows that by no laches on the

part of appellant or his counsel, the indictment, with the

verdict thereon (in the shape as before stated) was per-

mitted to go to the jury, without appellant's knowledge,

so that no opportunity was presented to save the bill when

the verdict was carried out, and appellant embraced the

earliest opportunity within his power to present the mat-

ter to the Court, to-wit, on motion for a new trial. It

has been repeatedly held, however, that if acts or conduct

of this character were essentially injurious to appellant's



8

rights, such acts or conduct would constitute fundamental

error, and in such case no exception was necessary to be

reserved. Evidently, in the cases above alluded to, not-

zvithstanding legible verdicts zvere taken out by the jury,

such conduct zvas not regarded as fundamental error. In

the case at bar it appears that an effort was made to show

that the verdict was legible. There was testimony pro

and con on this subject. The State, however, introduced

one of the jurors who tried the case, and, occupying the

standpoint he did, his evidence must be considered more

persuasive on the question than that of any other witness

who testified about the matter; and he says that he did

not read the verdict, and that in his presence, while the

jury were considering their verdict, he heard and saw no

one else read it, and nothing was said by the jury in his

presence in regard to said verdict. We have examined

for ourselves the original verdict sent up to this Court for

inspection, and while it is possible for a person with a

practiced eye and skill in such matters, with the light fall-

ing on the same in a particular direction, to read and

decipher it, yet, even at this time, it is with some difficulty.

The Judge who tried the case certifies that, while the

ink was yet fresh over the ^'erdict, it was then not dis-

tinguishable to him ; so, in our opinion, the weight of the

testimony in this regard is to the effect that the jury who

tried the case did not notice or read or attempt to read the

obliterated verdict; and, if they had done so, in the ab-

sence of some shoiving of injury to appellant, zve could

not consider this as fundamental error, or such error as

ousht to have authorized the Court belozv to prant a new
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tion for a nezv trial."

The Court in the last mentioned case refers to other cases

coming before it, wherein the verdict was plain and legible,

but no exception was taken to the action of the Court at the

time in allowing the indictment with the verdict, to be taken

out by the jury, and the statement is made that the Court re-

fused to reverse such cases on such grounds. It is squarely

held that such action is not fundamental error, and not es-

sentially injurious to the appellant's rights.

Attention is also called to the case of Sanders vs. State, 31

S. Rep. 566; see also the cases of

State vs. Tucker, 75 Conn. 201, 52 Atl. 741.

Smalls vs. State, 105 Ga. 669, 31 S. E. 571.

The above cases are authority for the proposition that if

counsel for the accused believe that papers, not in evidence,

are being sent into the jury room, he should promptly object

before the jury retire, and request that they be instructed not

to consider them.

We do not think that it will be seriously contended for a

moment that it was not proper for the jury to take the indict-

ment with them when they retired to make up their verdict.

Besides the Sanders and Cargill cases above referred to, the

cases of Masterson vs. State, 144 Ind. 240, 44 N. E. 138, and

Stout vs. State, 90 Ind. i, are authority for this rule.

Counsel for plaintiff in error states on page 12 of his brief,

that

"the practice of handing the indictment to the jury is not

one fixed by law or by rule of Court, or even by custom.
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In the experience of counsel for defendant, both while he

was a prosecuting officer of the United States, and while

acting as attorney for persons charged with crime, the

practice of permitting the jury to take the indictment in

the case with them, is not an invariable rule or custom,

and is only exercised sporadically. In fact, the personal

experience of the writer authorizes him to state that it

is a practice indulged in only occasionally, and confined to

cases where there are many counts or charges in the in-

dictment."

The experience of counsel for the Government in this case

has been exactly the opposite. In fact, counsel cannot now re-

call a single instance in the Court below in which the indict-

ment was not handed to the jury upon their retirement. In

any event, counsel himself admits that such a practice has

prevailed for years, at least in cases where indictments were

voluminous and complicated. If the practice were right in

the case of complicated indictments, there is no known rule or

reason which would make it improper in a case where the

indictment was not complicated. The practice, then, is a

proper one, whether established by rule, by law, or by custom,

and the indictment in this case was therefore properly sub-

mitted to the jury upon their retirement.

An attempt is made by counsel to show affirmatively that

the presence of this endorsement was responsible for the un-

favorable verdict of the jury. In the first place, an examina-

tion of the testimony taken, which appears in the record, will

show that it is absolutely uncontradicted and that the only

defense offered, or attempted in the court below, was that the
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defendant was a man of good character and that one of the

witnesses for the prosecution was of bad character. This

latter proposition was successfully met by counter-evidence

upon the part of the Government. There was no attempt to

deny any of the facts testified to by the witnesses, and no at-

tempt to dispute the evidence furnished by the records as

proven. Under all these circumstances, we feel that counsel

for plaintiff in error is asking too much of this Court when he

seeks the reversal of the judgment herein upon such technical

and unsubstantial grounds. To hold, without any evidence

upon the point, that twelve presumably intelligent American

citizens found this plaintiff in error guilty solely because some

other jury had done so, and the Court had set their finding

aside, would be a grave injustice to the Government, which,

equally with the plaintiff in error, is interested in the outcome

of this case.

But is there any competent legal showing of prejudice to

plaintiff in error established by the record? The affidavit of

Marshall B. Woodworth, pages i66 and 167, Transcript of

Record, proves nothing except that counsel saw papers handed

to the jury, that he did not investigate their character, nor

object thereto.

The affidavit of George R. Armstrong, one of the jurors,

page 168, Transcript of Record, shows nothing except that

the indictment was in the jury room and was seen by the

jury. Mr. Armstrong carefully avoids stating that the en-

dorsement caused him to vote for a verdict of guilty, evidently

because such was not the fact.

The affidavit of Charles C. Carpenter, one of the jurors,

pages 169-170, is the one upon which counsel relies for the
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reversal of the judg-ment herein. It will be noted that this

affidavit is copied verbatim from the affidavit of Armstrong

down to the words "was read by the jury." Juror Carpenter,

after stating what endorsement he saw on the indictment,

adds "that the fact appearing on said indictment, created an

imfavorable opinion against said defendant in the mind of your

deponent." With reference to this statement of the juror, it

is our contention in the first place, that the juror, while he

may be permitted to testify that he has seen certain endorse-

ments, will not be permitted to state what effect they had upon

his mind. In this connection we call the Court's attention to

the case of

United States vs. Ogden, 105 Fed. 371.

This is evidently a report of a previous hearing of the case

which counsel for plaintiff in error cites as authority for the

contention made in his brief. At the bottom of page 373 and

the top of page 374 of its decision, the Court uses the following

language in speaking of the competency of jurors to impeach

their own verdict

:

"Objection to their testimony was made by the Gov-

ernment on the well-known ground that jurors are or-

dinarily not permitted to impeach their own verdict. But

there is no doubt of their competency to testify to the

mere fact of having read or seen the newspaper, although

they could not he permitted to testify that the article had,

or had not influenced their uiinds.^ This is an inference

zuhich the Court is to drazv in each particular case, and

it zi'ill be a more or less probable inference, according to

the character of the oifense complained of."
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The case of

Mattox vs. United States, 146 U. S. 149

is referred to in the opinion last quoted. This case is also

cited with great confidence by counsel for plaintiff in error.

The case of Mattox, like the case of Ogden vs. United States,

referred to by counsel, was a case in which the Court below had

refused to permit to be filed, or to consider evidence offered

upon motion for a new trial. As has already been pointed

out, this is not the case here. Mr. Chief Justice Fuller in the

Mattox case states the point clearly at the outset of his opinion,

as follows

:

"The allowance or refusal of a new trial rests in the

sound discretion of the Court to which the application is

addressed, and the result cannot be made the subject of

review by writ of error, but in the case at bar, the District

Court excluded the evidence, and in passing upon the

motion, did not exercise any discretion in respect of the

matters stated herein. Due exception was taken and the

question of admissibility thereby preserved."

It will be noted that the record in this case shows that the

affidavits of counsel and of the jurors were used only upon

motion for a new trial : that they were ordered filed and con-

sidered by the Court upon the hearing of the motion: that

the Court exercised its discretion in denying the motion, and

we therefore contend that the action in denying the motion for

a new trial cannot be considered upon writ of error in this

court.

Continuing, the Court in the Mattox case says:
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"It will be perceived that the jurors did not state what

influence, if any, the communication of the bailiff, and the

reading of the newspaper, had upon them, but confined

their statements to what was said by the one, and read

from the other."

That is as far as a juror can be permitted to go with refer-

ence to matters occurring in the jury room, and that is the

meaning of the language of Justice Brewer in the case of Perry

vs. Bailey, 12 Kan. 539-545, quoted on page 20 of counsel's

brief, where he says:

"Public policy forbids that a matter resting in the per-

sonal consciousness of one juror should be received to

overthrow the verdict, because being personal it is not

accessible to other testimony. It gives to the secret

thought of one the power to disturb the expressed con-

clusions of twelve," etc.

li'the effect; which an endorsement upon a paper lawfully

in the jury room had upon the mind of a single juror, who

saw it, be not "a matter resting in the personal consciousness

of one juror," then we confess we are unable to understand

the meaning of the language. If that be not "the secret

thought of one" which the Court says should not be given "the

power to disturb the expressed conclusions of twelve," then

we do not know what it is.

In view of the above considerations, the only competent

legal evidence that was before the Court below and that is

before this Court upon the subject of this assignment, is the

fact that the indictment in the case, with the endorsement

thereon, was in the jury room, and that no objection was made
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by the other side to its reception and retention by the jury, nor

was the attention of the Court called to the fact. There is

no legal showing of prejudice, no competent evidence which

any Court can consider, tending to show that this action was

decisive of the verdict, and therefore no reason for the re-

versal of this judgment upon the assignment complained of.

But even aside from the above considerations, we contend

that the creating of an "unfavorable opinion" in the mind of

a juror is not a sufficient showing to set a verdict aside, and

that the affidavit, even though admissible, which we deny, is

insufficient to authorize the setting aside of the verdict.

II.

The second assignment dealt with on page 21, et seq. of

counsel's brief, is that the Court erred in failing to warn the

jury of the danger in convicting the plaintiff in error on the

testimony of an accomplice. We shall not waste time in dis-

cussing the well-known rule of the Federal Courts that con-

victions can be had upon the uncorroborated testimony of an

accomplice. Neither will we discuss the duty of the Court

to warn the jury that there is danger in convicting a defend-

ant on the testimony of an accomplice. We answer emphatic-

ally that in this case there is not a circumstance, or a line of

testimony in the entire record from beginning to end which

even tends to show in the slightest degree that Frank Werta,

the witness referred to, was in any sense an accomplice.

What is an accomplice, within the meaning of the law, and

in the light of the decided cases?
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"Webster's definition of an 'accomplice' is as follows:

A co-operator or associate in general; an associate in

crime; a participator or partner in guilt. Under such

definition, the purchaser of liquors is not an accomplice

of the person making the unauthorized sale."

People vs. Siiiifh, i N. Y. Cr. R. 72-2^.

"An accomplice is a person involved either directly

or indirectly in the commission of a crime. To render

him such, he must in some manner aid or assist or par-

ticipate in the criminal act, and by that action he becomes

equally involved in guilt with the other party by reason of

the criminal transaction."

People vs. Smith (N. Y.), 28 Hun, 626-627.

People vs. Emmerson, 5 N. Y. Supp. 374-376.

The buyer of a lottery ticket is not an accomplice with the

seller.

People vs. Emmerson, super.

"To constitute an 'accomplice," one must be so con-

nected with a crime that at common law he might him-

self have been convicted, either as the principal or as an

accessory before the fact. To warrant such a conviction,

the one accused must have taken part in the perpetration

of, or preparation for, the crime, with intent to assist in

the crime. The fact that one knew of defendant's pur-

pose to commit a crime, and performed an act tending

to assist in the perpetration of the offense, did not, as a

matter of law, render him an accomplice, within the rule

requiring testimony of accomplices to be corroborated,
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where it was in dispute whether he did the act with intent

that it should aid in the commission of the crime."

People vs. Ziicker, 46 N. Y. Supp. 766, 767, 20 App.

Div. 363.

"A person who participates in the moral guilt of a

crime, but is not connected therewith in such a way that

he could be indicted for the offense, is not an accomplice.

Dunn vs. People, 29 N. Y. 523-527, 86 x-Vm. Dec. 319.

See. also. State vs. Quinlan, 41 N. W. 299-300.

"Criminal intent is a necessary ingredient of crime and

is an essential to render one an accomplice."

Walker vs. State, 45 S. E. 608-609.

"Mere knowledge on the part of a witness that the

defendant committed the crime, does not render such

witness an accomplice, so as to require corroboration of

his testimony. To require or warrant an instruction on

accomplice testimony, there must be some evidence of a

witness's complicity in the crime for which the defendant

is being tried."

Patner vs. State, 5 S. W. 210-215.

Kerrigan vs. State, 2 S. W. 756-757.

Brozvn vs. State, 6 Tex. App. 286-309.

Ham vs. State, 4 Tex. App. 645-674.

Smith vs. State, 12 S. W. 1104-1107.

"An accomplice is one of many equally concerned in

a felon, the term being generally applied to those who

are tempted to give evidence against their fellow crim-

inals for the furtherance of justice which might other-



i8

wise be eluded ; and hence, in a prosecution for the forgery

of a check, one who was not a fellow criminal, that is, had

not been accused of being in that relation to the prisoner

already arrested for complicity, and nothing was shown

to implicate him in any manner except the fact that he

took the check to the bank, received the money on it, and

paid it over to his employer, all the time supposing that

the check was genuine, and that he did not immediately

on discovering the forgery denounce the forger to the au-

thorities,—was not an 'accomplice,' but was rather the

dupe of the forger."

Cross vs. People, 47 111. 152-158, 95 Am. Dec. 474.

Does Frank \\'erta, by his own testimony, or by any other

testimony in the case, come within the definition given above ?

The plaintiff in error was charged with perjury in swear-

ing that Werta had resided in the United States continuously

for five years immediately prior to the offering of his applica-

tion for naturalization ; had resided in the United States con-

tinuously during the three years next preceding his arriving at

the age of twenty-one years, and had continued, from his ar-

riving at the age of twenty-one years and until the time of the

offering, so to reside in the United States, and that he, the

plaintiff in error, had been acquainted with, and had known

Werta during the five years immediately preceding the hear-

ing. It is charged that these facts, which were sworn to by

the plaintiff in error, were false in the particulars set out in

the indictment.

Turning now to Section 2156 of the Revised Statutes, which

provides the manner in which an alien may be admitted to



19

become a citizen of the United States, we find in the third sub-

division, the following:

"Third.—It shall be made to appear to the satisfaction

of the Court admitting such alien, that he has resided

within the United States five years at least, and within

the State or Territory where such court is at the time

held, one year at least ; and that during that time he has

behaved as a man of good moral character, attached to

the principles of the Constitution of the United States,

and well disposed to the good order and happiness of the

same; but the oath of the applicant shall in no case be

allowed to prove his residence."

The plaintiff in error, then, was charged with the commis-

sion of an offense in which, by the expressed terms of the

Statute, the witness Werta could not aid him, because his

testimony is incompetent, and therefore it is submitted that

Werta could not be an accomplice. In addition to this, the

record will show that Werta did not solicit the defendant's

presence; that he did not advise him or direct him as to what

facts he should swear to, and did not in any wise assist him,

or incite him to commit the perjury charged. It in fact ap-

pears that Werta was an ignorant, illiterate man who was

taken to court without well understanding the nature of the

proceeding, and witnesses appear to have been provided to

swear to the necessary facts. We believe that the Court be-

low would have gone entirely outside of the record and would

have done a grave injustice both to the Government and to

the witness Werta, if any instruction had been given based

upon the assumption that he was an accomplice.
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III.

The next assignment noticed by counsel in his brief, is based

upon the alleged failure of the Court to charge the jury that

the perjury must be "corrupt" and "rnalicious" as well as

"knowing" and "willful."

Plaintiff in error was convicted under Section 5395 of the

Revised Statutes, which provides that

"in all cases where any oath or affidavit is made or taken

under or by virtue of any law relating to the naturaliza-

tion, or certificate by him subscribed is true, willfully and

person taking or making such oath or affidavit who know-

ingly swears falsely, shall be punished by imprisonment

not more than five years, nor less than one year, and by

a fine of not more than one thousand dollars."

The general statute punishing perjury is Section 5392 of the

Revised Statutes, which is as follows

:

"Every person who, having taken an oath before a com-

petent tribunal, officer, or person, in any case in which a

law of the United States authorizes an oath to be ad-

ministered, that he will testify, declare, depose, or certify

truly, or that any written testimony, declaration, deposi-

tion, or certificate by him subscribed is true, willfully and

contrary to such oath states or subscribed any material

matter which he does not believe to be true, is guilty of

perjury, and shall be punished by a fine of not more than

two thousand dollars, and by imprisonment, at hard labor,

not more than five years; and shall, moreover, thereafter

be incapable of giving testimony in any court of the
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United States until such time as the judgment against

him is reversed."

It will thus be seen, taking these two statutes together, that

the instructions given by the Court to the jury were all to

which plainiff in error was entitled. The jury was instructed,

page 148, Transcript of Records, as follows:

"If you find from the evidence beyond a reasonable

doubt that the defendant here was duly sworn in the pro-

ceeding referred to, and took oath to testify as a witness

in that proceeding as charged in the indictment, and he,

after having been so sworn and having taken such oath,

willfully and knowingly testified falsely that the said

Frank Werta had resided in the United States contin-

uously for a period of five years immediately prior to the

time of the said hearing of the application, and had re-

sided in the United States continuously during the three

years next preceding his arrival at the age of twenty-one

years, and had continued from his said arriving at said

age until the time of said hearing to so reside in the United

States, and that he, the said defendant, had been ac-

quainted with him, and had known the said Werta during

the said five years immediately preceding such hearing,

it will be your duty to bring in a verdict of guilty, that

is, if you find that the testimony was knowingly false."

Again, on pages 153 and 154, while counsel was taking his

exceptions before the retirement of the jury, the Court said

:

"The jury were instructed in this case that they must

be satisfied beyond all reasonable doubt not only that the
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testimony alleged to be given was false, but that it was

willfully and knowingly false, that he willfully and know-

ingly testified falsely."

Under the Statutes above referred to, we believe that the

Court gave to the jury all the instructions which were neces-

sary. The statute no where makes "malice" an element of

perjury, nor is the word "corrupt" used therein. However,

even if "corruption" be considered an element of perjury, we

believe that the ground is sufficiently covered by the instruc-

tions given. In the case of

Overtoom vs. Chicago & E. I. R. Co., 54 N. E. 898,

181 111. 323,

the Court said

:

"It is the corrupt motive, or the giving of false testi-

mony, knowing it to he false, that authorizes a jury to

disregard the testimony of a witness."

"It would seem that a witness who would testify 'will-

fully, and for the purpose of concealing the truth,' would

bring himself within the meaning of 'corruptly tes-

tifying.'
"

Chicago City Ry. Co. vs. Olis, 61 N. E. 459.

In State vs. Smith, 22 Atl. 604-607, it was held that an

indictment charging that defendant willfully and corruptly

testified as to what was averred to be untrue, implies that

the testimony was false to his knowledge.

These citations will be sufficient to show that the word "cor-

ruptly," when applied to perjury, does not signify that the

perjury must be committed for motives of material gain, but
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that the testimony given must be knowingly and willfully false.

This \\as plainly explained to the jury by the Court, and no

complaint can therefore be made of the charge upon that

ground.

IV.

Error is next assigned upon the refusal of the Court to give

to the jury instruction number 5 requested by the defendant,

to the effect that the jury could not convict the defendant upon

mere suspicions, however strong, but only upon evidence es-

tablishing his guilt to a moral certainty, and beyond a reason-

able doubt. The jury were very plainly told, page 147, Tran-

script of Record, that

"the defendant is presumed to be innocent, and he is

entitled to the benefit of this presumption as evidence in

his favor: and you will not be justified in returning a

verdict of guilty unless you are satisfied beyond a reason-

able doubt, after a consideration of all the evidence, that

he is guilty."

The jury was also charged, at page 150, Transcript of

Record, as follows:

"You are further charged that you cannot convict the

defendant upon his statements, admissions or actions

alone, independently of his statements or actions, there

must be other evidence tending to show that the crime

had been committed."

And again on page 151:

"You are instructed that it is incumbent upon the Gov-
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ernment to prove the guilt of the defendant beyond a

reasonable doubt, by the testimony of two witnesses or

by the testimony of one witness and corroborating cir-

cumstances with reference to each assignment of perjury

contained in the indictment, that is, before you can find

him guilty upon such assignment."

It is well settled that the Court is not bound to give in-

structions in the exact words in which they are submitted by

counsel, provided that the instructions as given, correctly state

the principles of law applicable to the case on trial. It must

be evident to any fair mind that at least the substance of the

instruction referred to by counsel, was given by the Court to

the jury, and we think, could not have been misunderstood.

Error is next assigned upon the refusal of the Court to in-

struct the jury that

"where a person who is a mariner comes to the United

States and afterwards follows his business as a mariner,

if he has the intention of becoming a citizen of the United

States, that his abode on American vessels would con-

stitute a residence in the United States."

A sufficient answer to this assignment is that no such in-

struction was warranted by the testimony. There is no testi-

mony whatever in the remotest degree tending to show that

Werta was serving upon American vessels prior to the time

when he would have had to come to the United States in order

to be eligible for naturalization. On the contrary, at pages
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53' 54) 55' ^^^ 56 of the Transcript of Record, it appears,

and this testimony is uncontradicted, that Frank Werta was

born in Finland in 1879. That he first came to the United

States at Mobile, Alabama, in 1899, upon a Finnish ship called

the "Harbinger," as a member of the crew. That he had

signed the ship's articles for a round trip voyage to return to

London, England; that he remained at Mobile about three

months, sleeping on board the ship, and making the ship his

home during all the time, and sailing away to Buenos Ayres

upon the same ship, when she had finished discharging and

taking on cargo. That he was on that ship altogether, about

three years. That in 1901, about February 22d, the date of

the sinking of the "Rio de Janiero," he came back to the United

States a second time upon the same ship. That about two

weeks after that date, he deserted the "Harbinger," and only

at that point of time did he even form the intention to stay

in the United States. He was then twenty years of age ac-

cording to this testimony, even if his temporary visit to Mobile

in 1899 upon a foreign ship could be taken as the beginning

of his residence in the United States, which, of course, it could

not. And he was 22 years of age or thereabouts at the time

he deserted the "Harbinger" and remained in San Francisco.

The record shows, pages 84, 85, 86, 87 and 88 of the Tran-

script of Record, that he was admitted by the Superior Court

of the City and County of San Francisco, State of California,

on the 2 1 St day of September, 1903, as a citizen of the United

States, upon the testimony of Gustav Holmgren and Frank

Johnson, about two years after he came to the United States.

Again, at pages 98, 99, 100, loi, and the top of page 102, the

affidavit of Gustav Holmgren, as the same was proved to have
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appeared in book "A" of the naturalization records which were

destroyed by the fire of April i8th, 1906, shows that plaintiff

in error swore that he had known Werta for seven years.

That he knew that he had resided within the United States

continuously for seven years last past. That his place of

residence had been at San Francisco ; that he knew that Werta

came to the United States about the year 1896, and that he

had resided within the United States ever since. That he was

a minor under the age of eighteen years when he came to the

United States. All of this testimony is undisputed, and the

affidavit of Holmgren must necessarily have been knowingly

and willfully false. In this state of the record, it would be

idle for the Court to instruct the jury as to what constituted

residence in the United States by a mariner, when there was no

testimony showing that the mariner ever saw the United States

long enough previously to his application, to make him eligible

for citizenship.

VI.

Error is next assigned because of the action of the Court in

sustaining the objections of the United States Attorney to the

introduction in evidence, of a document purporting to be the

application and affidavit of the witness Frank Werta, to the

local Board of Inspectors.

As counsel states in his brief, the colloquy between Court

and counsel is found between pages 68 and 73 of the Transcript

of Record, and further, there is some testimony on pages 74,

75, and 76 on the same general subject. If counsel desired to

have the admissibility of this document passed upon by this
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Court, he should have seen to it that it was in some way in-

corporated into the record so that the Court could examine it

and determine whether any error had been committed in its

exclusion. This has not been done. The only statement of

its contents which appears in the record, is the statement of

the Court on pages 71 and 72 of the Transcript of Record, to

the effect that the statement was made upon ]\Iay 19th, 1905,

and that Werta stated therein that he had served upon cer-

tain American vessels for a total period of three years and a

half, and as the Court well remarked, "the witness testified

that he did not come to this port until February 22d. 1901.

This oath was taken more than four years after that date, so

that it could be true that he did not come here until the 22d day

of Februar}', 1901, and that he could have served on all these

steamers just as he states here." There is no means by which

this Court can determine that error was committed in the

court below in excluding this document, and therefore it will

be presumed that the Court's action was correct.

VII.

The last point relied upon by counsel in his brief, is that

based upon the action of the Court in overruHng the demurrer

and motion in arrest of judgment.

The only question considered by him under this assignment

is the one of jurisdiction on the part of the United States

District Court. He contends that the Federal Courts have no

jurisdiction by virtue of the fact that the alleged perjury was

committed in a State Court. The case of Schinidf vs. United

States, 133 Fed. 266, cited by counsel, is authorit>' for the
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exact opposite of his contention. The prevaiHng opinion in

that case was written by Hon. WilHam B. Gilbert, presiding

judge of this court, and is decisive of this point.

For the foregoing reasons, it is respectfully submitted that

no error was committed in the court below, and that the judg-

ment herein should be affirmed.

Respectfully submitted,

ROBERT T. DEVLIN,

United States Attorney.

BENJAMIN L. McKINLEY,

Assistant United States Attorney.

FRANK A. DURYEA,

Special Assistant United States Attorney.

Attorneys for Defendant in Error.
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IX THE

UNITED STAIES CIBCUil COURT OF APPEALS

FOR THE

NINTH CIRCUIT,

GUSTAV HOLMGREN,

Plaintiff in Error,

VS.

UNITED STATES OF AMERICA,

Defendant in Error.

^No. 1382.

PETITION FOR REHEARING

To the Honorable the United States Circuit Court

of Appeals for the Ninth Circuit:

The petition of the plaintiff in error for a rehearing

of the above-entitled cause, respectfully represents that

the said cause should be reheard upon two grounds:

First Ground.

The Court holds that the failure of the attorney to



object was fatal to the point made, that the indictment,

with the improper matter endorsed, should not have

been given to the jury.

The affidavit of the attorney shows no negligence or

inadvertence. It shows that he was innocently led to

believe that the papers handed to the jury by a deputy

clerk were blank forms of verdict.

Under the circumstances it seems a harsh and drastic

rule that would cause the defendant to suffer for the

failure, innocently made, of his counsel to object.

The handing to the jury of the improper matter was

a blunder of the clerk of the court, costly alike to the

plaintiff in error and to the government, and it was the

duty of the judge and of the district attorney, as well

as of the attorney for the defense, to have prevented it

had it come within their notice.

We cannot excuse nor can we ask the court to excuse

negligence of an attorney, although under the strict

rule of the law innocent men may suffer or guilty men

escape, but we do ask that we be reheard in this matter

so that we may impress upon the Court that no negli-

gence existed, but that a grievous mistake was made,

taking from the defendant his unquestioned right to

appear at his new trial as innocent, and that the mistake

was made, not through the negligence of the attorney

for the plaintiff in error, but in spite of his vigilence

and watchfulness and in spite of the care of a judge ever

alert that a defendant suffer the loss of none of his

rights.



The attorney for the plaintiff in error could not have

objected because he was unaware of the blunder until

it was too late to object.

"It was a gross violation of the rights of the de-

fendant that they (endorsement on the indictments

prejudicial to the defendant) should have been

handed to them (the jury) at all in the manner in

which they were.

U. S. vs. Ogden, 112 Fed. Rep. 523.

The above case was similar to the one at bar. In that

case the attorney for the defendant learned that im-

proper matter went to the jur}', only after the mischief

had been done.

The Ogden case is a Federal authority, and, although

there are contradictory authorities from the States, we
submit that, by the precedent in the Ogden case, this

case, as far as this ground for a rehearing or for a new

trial is concerned, must stand or fall. We respectfully

submit that this Honorable Court did not give the Og-

den case all the force it merits by holding that that case

v. :is decided upon the point that the lower court had re-

fused to entertain a motion for a new trial; and "here-

in," says this Honorable Court, "lies the important and

essential difference between that case and the case at

bar." But it is respectfully submitted that the Circuit

Court of Appeals in the Ogden case went further and

held decisively and broadly that under no circum-

stances, u-hether objection be made or not made, should

an indictment bearing upon its face the fact that a de-



fendant had previously been found guilty be given to

the jury and permitted to be considered by them in their

deliberations.

We submit that this rule is so strongly laid down in

that case that it has been settled once and for all, and

we believe that the case at bar should be reheard, and

the rule, that the substantial rights of a man on trial for

felony are sacred and must not be trifled with, be reas-

serted so that "he who runs may read."

The importance of a reassertion of this principle we

cannot impress too forcefully upon the Court. It not

only afifects the plaintiff in error in this case, but it goes

further and places the preservation of the most sub-

stantial rights of every man accused of crime, not upon

the dignified care and watchfulness of his attorneys, but

upon a system of espionage on the officers of a court, irk-

some alike to all, lest some unexpected mistake be made.

The Ogden case is an important case, and the rule

there in force should not be capable of more than one

construction, yet in the case at bar it has been construed

two and perhaps three different ways. Counsel for

plaintiff in error claim, and after much consideration

given it since this Honorable Court handed down its

opinion, still sincerely claim and assert that under that

case the judgment of the lower court in the case at bar

should be reversed. Counsel for the government, with

equal sincerity, claim that the matter in the Ogden

case, as far as it affects this case, is obiter dictum and not

entitled to consideration. While this Honorable Court



in its opinion seems to lean to the latter theory, it does

not directly say so.

We submit that a rehearing of this case and a fuller

argument as to the force and effect of the Ogden case

could work no injury and might result in good.

Second Ground.

This Honorable Court held that Werta was not an

accomplice of Holmgren, and that therefore the refusal

of the lower court to give the requested instruction, that

the testimony of an accomplice must be viewed with

caution, was not error. We beg leave to submit that on

that point alone we should be granted a rehearing, as

it was not in the province of the lower court nor is it

in the province of this Court to pass upon that fact.

When there is any evidence at all that could connect a

witness with a crime, the question of his being an ac-

complice or not is one entirely for the jury, and while,

in a case where there was absolutely no evidence on the

subject, it might have been proper for a trial court to

refuse the instruction, in a case like the one at bar,

where all the circumstances and some of the testimony

raises the question, it was manifestly improper for the

lower court to refuse the instruction requested.

Bell vs. State, (Tex. Crim. App), 47 S. W. loio;

Rios vs. State, (Tex. Crim. App.)
,
48 S. W. 505 ;

People vs. Bolanger,'/! Cal. 17;

People vs. Curlee, 53 Cal. 604;

Ha^akins vs. State, (Tex. Crim. App.), 47 S.

W. 992.



8

In People vs. Curlee, supra, the question of the credi-

bility of a witness was in question and the court held

that "It was for the jury, however, to determine

whether he was an actual accomplice from all his testi-

mony and the other evidence before them."

The question of Werta's standing as a witness being a

question for the jury, perhaps it would be useless to dis-

cuss the fact any further than to point out the circum-

stances and the testimony which made it a question of

fact.

The authorities on what constitutes an accomplice, as

the term is used in the law of evidence, are uniform and

the principle is elemental and well set forth in

People vs. Zuelzer, 46 N. Y. Supp. 766-767, 2

App. Dis. 363,

as follows: "To constitute an accomplice one must be

so connected with a crime that at common law he might

himself have been convicted either as principal or ac-

cessory."

The burden of authority fixes the test of an accom-

plice at whether a person connected with a crime could

be indicted either as principal or accessory; and the

general rule has b^en firmly fixed by the courts in cases

of perjury.

Blakely vs. State, (Tex. Crim. App.), 7 S. W.
233-235;

Smith vs. State, (Tex. Crim. App.), 36, S. W.
386;

Anderson vs. State, 20 Tex. Crim. App., 3 1 2-314.



Anderson vs. State, supra, is in so many respects like

the case at bar that we feel that its further perusal

would bring this Honorable Court to the conclusion

that a rehearing in this case would only be substantial

justice to the plaintiflf in error.

In that case the court sa5^s: "the rule is that in all

cases where a particeps criminis testifies in behalf of the

State, or where the evidence tends to show that one or

more of the State's witnesses are accomplices, the law

in relation to such testimony should be given in charge

to the jury," and continues in conclusion: "In the other-

icise full and lucid charge of the court in this case we

fail to find any instruction relative to the accomplice

testimony, and for this error of omission as to the law

applicable to the case the judgment will be reversed."

Werta, an alien, sought naturalization and was in-

competent as a witness to prove his own residence.

Holmgren, the defendant, who was competent, is al-

leged to have made false oath and supplied the neces-

sary testimony as to Werta's residence. Werta allowed

him to testify and accepted the benefits thereby gained.

Those are the circumstances. Werta on the witness

stand for the government denies categorically every

fact that could possibly make him an accomplice.

That is the testimony, and by it, even were the circum-

stances not considered, the question was raised for the

jury by the government.

In the brief of defendant in error on page 19 it is

argued that because Werta, on account of a legal dis-
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ability, was incompetent as a witness, he could not have

been an accomplice of Holmgren.

We do not think this argument has any force. But a

few decades have passed since a party to an action or

an atheist was incompetent as a witness, and it would

be a strange condition of law that would hold a party to

an action guiltless of perjury, when the whole fabric

of his case might have been woven from false testimony

procured by him, or that the fact of his being an atheist

would be a defense to an indictment.

It is also argued on the same page of the brief that

Werta, being an ignorant and illiterate man not "under-

standing the nature of the proceeding" was in some way

immune from the general operation of the law. We
cannot reconcile this contention with our understanding

of the immutable principle that ignorance of the law

excuses no one {ignorantia legis neminem excusat), and

Werta's going to court and allowing a perjury to be

committed in his behalf and in his presence constituted

him an accomplice, and taken by itself, or in conjunc-

tion with his testimony, raised the question, not for the

court but for the jury to determine.

We earnestly submit that a further and fuller hearing

of the questions above set forth would only be strict

justice to the plaintiff in error in this case and that upon

a rehearing this Court ought to reverse the judgment

of the lower court and grant a new trial.

9 MARSHALL B. WOODWORTH,
Attorney for Plaintiff in Error.



II

I, the undersigned, counsel for the above petitioner,

hereby certify that in my judgment the foregoing peti-

tion is well founded and I also certify that it is not

interposed for deiav.
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